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CONTEMPORARY INTERNATIONAL 
LEGAL ISSUES: 
AN INTRODUCTION 


by Captain Stephen J. Kaczynski* 


The first half of the decade of the 1980s has already witnessed 
myriad international episodes and crises, many of which were at- 
tended by international legal issues. From the clash of arms of the 
South Atlantic to the massacres of the Middle East, to the crisis of 
conscience occasioned by the American Bishops’ pastoral letter on 
nuclear weapons, to the destruction of an unarmed civilian airliner, 
events have caused international lawyers of all persuasions to at- 
tempt to apply, or revise, the customary international law norms to 
the challenges of the 1980s. This issue of the Military Law Review is 
dedicated to a discussion of several of those events and issues accom- 
panying them. 


On 2 April 1982, the armed forces of Argentina invaded the Falk- 
land Islands of the South Atlantic and overran a small British gar- 
rison that had been present in that colonial outpost of the Empire. 
Following failed mediation by the United States and the United Na- 
tions Secretary-General, Great Britain lay seige to and retook the 
Islands by force of arms. The Organization of American States con- 
demned the British attack; the United States supported it. The 
relative Argentine and British claims to the Falklands and the pro- 
priety of the use of force to resolve the conflict are discussed in the 
lead article. 


As the Falklands conflict subsided from the international public 
eye, attention was focused upon the Middle East, where, in the 
latest episode of violence that plagued that troubled region, the 
Israeli Defense Forces, on 6 June 1982, invaded Lebanon and 
pressed their advance to Christian-controlled East Beirut. Following 
a seige and bombardment of West Beirut, an agreement to allow for 
the protected evacuation of troops of the Syrian and Palestine Liber- 
ation Organization armies was reached. A multinational force, con- 
sisting of American, French, and Italian troops, served as a buffer 
between the Israelis and Christians in East Beirut and the exiting 
Syrians and Palestinians in West Beirut. When the exodus had been 





*Judge Advocate General's Corps, United States Army. Editor, Military Law 
Review. LL.M., University of Virginia, 1984; J.D., cum laude, St. John’s University 
School of Law, 1978; B.A., summa cum laude, St. John’s University, 1976. Dis 
tinguished Graduate, 89th Judge Advocate Officer Basic Course, 1979. Member of the 
bar of the State of New York. 
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completed, the force departed Lebanon. Within a week of the depar- 
ture of the last elements of the force, however, reports began to 
reach the press of a massacre of Palestinians in the refugee camps of 
Shatila and Sabra. No one accused the Israelis of perpetrating the 
massacre, yet it was beyond doubt that the Israeli command had 
allowed Christian Phalange militia into the camps in the frenzied 
aftermath of the assassination of the Lebanese Christian President 
Basir Gamayel. The second article of this issue examines the 
customary international law standards of command criminal respon- 
sibility and posits an application of those standards to the Israeli 
commanders in charge of the Lebanese operation. 


Not all crises of the still-young decade were fostered by force of 
arms. On 19 May 1983, despite Cabinet-level lobbying from the 
Reagan Administration, the American Roman Catholic Bishops 
issued a pastoral letter entitled ‘‘The Challenge of Peace: God’s Pro- 
mise and Our Response.”’ Directed toward the nation’s Roman 
Catholics, the letter condemned any use of nuclear weapons and 
tolerated their possession only as a step toward negotiations leading 
to their elimination as weapons of war. The dilemma posed by this 
letter for Catholics in the armed forces and the general status of 
nuclear weapons and methods of nuclear targeting under customary 
international law are examined in Nuclear Weapons: The Crisis of 
Conscience. 


Finally, on 31 August 1983, Korean Airlines Flight 007, a Boeing 
passenger jetliner enroute to Seoul, Republic of Korea from New 
York, disappeared from the radar screen somewhere over the Sea of 
Japan. As the facts became known, the world was horrified at what 
had transpired; air forces of the Soviet Union had shot down an un- 
armed civilian passenger plane, causing the death of all 269 people 
on board, including a United States congressman. The Soviets at first 
denied the attack, later justified its defense of its ‘‘sacred borders,”’ 
and, most recently, have accused the United States of using the 
plane on an espionage mission. Aerial Intrusions By Civil and 
Military Aircraft in Time of Peace studies the KAL incident in light 
of the international responses to unauthorized overflights in the 
past. The most recent activity of the International Civil Aviation 
Organization in addressing this issue is also discussed. 


This issue is designed to acquaint the judge advocate with the role 
of law in those international disputes. While not the sole determi- 
nant of what action a nation might take in furtherance of its per- 
ceived self-interest, the legal status of that action will certainly im- 
pact upon the degree of support, or condemnation, that a state 
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receives for its activity. Contrast, for example, the support in the 
United Nations received by Great Britain in the Falklands/Malvinas 
dispute with the widespread criticism of the Soviet Union that took 
place after the shooting down of KAL-007. The international legal 
issues that attend each of these crises do not necessarily immediately 
strike the observer. With this issue, the Editorial Board hopes to in- 
still in the judge advocate an awareness of the role of international 
law in contemporary world affairs. 
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THE FALKLAND (MALVINAS) ISLANDS: 
AN INTERNATIONAL LAW ANALYSIS 
OF THE DISPUTE BETWEEN 
ARGENTINA AND GREAT BRITAIN 


by Major James Francis Gravelle* 


Then, too, in the case of a state in its external relations, 
the rights of war must be strictly observed. For since there 
are two ways of settling a dispute,—first by discussion; 
second by physical force; and since the former is charac- 
teristic of man, the latter of the brute, we must resort to 
force only in case we may not avail ourselves of discus- 
sion. 


Cicero (B.C. 106-43) 


I. PROLOGUE: PURPOSE AND 
METHODOLOGY OF THE ANALYSIS 


On April 2, 1982, the armed forces of Argentina invaded the Falk- 
land (Malvinas) Islands.' Argentina and Great Britain faced each 





*Judge Advocate General's Corps, United States Army. Currently assigned as 
Senior Instructor, International Law Division, The Judge Advocate General's School, 
U.S. Army, Charlottesville, Virginia, 1982 to present. Formerly assigned to the 
Criminal Law Division, Office of The Judge Advocate General, U.S. Army, 1977-81; 
Office of the Staff Judge Advocate, Fort Gordon, Georgia, 1973-76; Company Com- 
mander and Battalion S-3, 7th Student Battalion, Fort Benning, Georgia, 1967-69; Pla- 
toon Leader, Ist Infantry Division, Republic of Vietnam, 1966-67. Completed 25th 
Judge Advocate Officer Advanced Course, 1977; 69th Judge Advocate Officer Basic 
Course, 1972; Officer Candidate School, Fort Benning, Georgia, 1966. LL.M., The 
George Washington University, 1982; J.D., Mercer University, 1972; B.S., Northern 
Michigan University, 1965. Member of the bars of the state of Michigan, the Federal 
District Court for the Western District of Michigan, the United States Court of Military 
Appeals, and the United States Supreme Court. This article is based upon a thesis sub- 
mitted in partial satisfaction of degree requirements for an LL.M. in International 
Law at The George Washington University. 


‘Washington Post, Apr. 3, 1982, at Al, col. 1. Throughout this article, the Falkland 
Islands will be referred to as ‘‘the Islands."’ The United Nations, when referring to the 
Islands, includes the word ‘‘Malvinas’’ in parenthesis. Malvinas is the title for the 
Islands generally used in countries where Spanish is spoken. This is done as a result of 
a decision in 1964 by the Special Committee in the Situation with Regard to the Im- 
plementation of the Declaration on the Granting of Independence to Colonial Coun- 
tries and Peoples. See 19 U.N. GAOR Annex 8 (Agenda Item 21, addendum item part 
1), at 439, U.N. Doc. A/5800/Rev. 1 (1964-65). The Special Committee, also known as 
the Committee of 24 because of the number of members, was established by the 
General Assembly in 1961 and has been the operative committee since that time, con- 
cerning territories under foreign domination. See G.A. Res. 1654, 16 U.N. GAOR Supp. 
(No. 17) at 65, U.N. Doc. A/1500 (1962), which established the Special Committee. 
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other in an international armed conflict for ten weeks. The human 
loss and destruction of property were calamitous. The dispute lead- 
ing to the eruption of this violence had been festering for almost 150 
years. Peaceful attempts to settle the dispute had failed. 


This article will discuss the acceptability to the world community 
of the claims of Argentina and Great Britain concerning the dispute, 
particularly those claims relating to the use of armed force. The 
dispute concerning the right of sovereignty over the Islands and the 
applicability of the principle of self-determination to the peoples 
that inhabit the Islands will be discussed. In regard to the use of 
armed force, that both states base their use of armed force upon the 
right of self-defense, each state claiming the other was the ag- 
gressor, will be examined. Discussion of the claims will overlap, as 
they are interrelated, and a correct legal conclusion respecting one 
of the claims would be difficult absent an understanding of the 
others. Additionally, the methodology used to analyze the claims of 
Argentina and Great Britain wiil emphasize the facts and history of 
the Islands. Detail in this area is necessary for purposes of perspec- 
tive and because of the extent to which the facts are disputed.” 


While analysis of these substantive issues is the main purpose of 
this article, another inquiry that will be made may be even more 
significant. The article will examine the failure of the procedural 
aspects of peacefully resolving the dispute. Why had a dispute last- 
ing almost 150 years not been settled by peaceful means? Were the 
peaceful means available inadequate, or was the problem a failure of 
the participants to properly make use of the available means? 
Answers to these questions are important to the resolution of the 
dispute under examination and other disputes, current and future. 
The use of force to resolve disputes not only can be indicative of the 
failure of the community’s methods of settling disputes, but, in ad- 
dition, can result in an undesirable precedent. 


Il. THE CENTRAL LEGAL ISSUES 


The dispute between Argentina and Great Britain concerning the 
Islands raises four major legal issues, three substantive, and one pro- 
cedural. 





“An example of this is that, based on its sources, the Christian Science Monitor, Apr. 
5, 1982, at 3, col. 3, has stated that the Islands were discovered by the English in 
1592. On the other hand, the Inter-American Juridicial Committee on the Problem of 
the Malvinas, has claimed that the Islands were discovered earlier by the Spanish. See 
Declaration of the Inter-American Juridical Committee on the Problem of the 
Malvinas, 31 GAOR Supp. (No. 23) at 188-90, U.N. Doc. A/31/23/Rev. 1 (1976). 
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First, the bases for the territorial claims of Argentina and Great 
Britain must be examined to determine if they conform to the recog- 
nized legal modes on which a state may base its claim that territory 
was acquired or lost. The applicability of legal modes not directly 
raised will also be examined. 


Second, the applicability of the principle of self-determination will 
be examined. Because self-determination is a relatively recent prin- 
ciple of international law and still in an evolutionary state, its 
development will be reviewed. The issue of whether or not the 
Islanders qualify as peoples to which the principle can be applied 
will then be examined. The expressions of the United Nations con- 
cerning the criteria necessary to qualify as a peopie to which the 
principle of self-determination should be applied and the past appli- 
cation of the principle of self-determination, generally, and specifi- 
cally to the Islanders, will be discussed. 


Third, the use of armed force by Argentina and Great Britain will 
be examined in terms of the applicable international law. An assess- 
ment of the competing claims of Argentina and Great Britain, both 
based upon the right of self-defense, will be analyzed in light of the 
legal requirements of necessity and proportionality. Specific criteria 
will be applied to determine if the use of armed force by Argentina 
or Great Britain can be justified on the basis of self-defense. 


Fourth, the procedural issue of the failure of the peaceful means of 
settling disputes will be examined. The examination of this issue is 
particularly critical concerning the Islands, for, although some 
peaceful means were attempted in an effort to settle the dispute, the 
situation ultimately erupted into a serious disruption of interna- 
tional peace. Whether the failure was a result of ineffectiveness of 
the methods or a lack of desire or inability on the part of the par- 
ticipants to properly use the available means is the critical question, 
the answer to which will be valuable in resolving the issues sur- 
rounding this particular situation and other disputes. 


Ill. SIGNIFICANT FACTS AND HISTORY 


Having the necessary facts is as important as applying the right law 
in reaching a correct legal conclusion.’ In this section, the facts 
necessary to reach correct legal conclusions concerning the issues 





3Having an understanding of the correct facts cannot be overemphasized in this 
case. As will be seen in the analysis, there has been quite a problem in determining 
the correct facts, as well as the applicable law. 
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will be set forth. These facts will be pertinent later to discussion of 
the issues of sovereignty, self-determination, aggression, and self- 
defense. In addition to the facts directly bearing on the issues, some 
facts of a tangential nature are to place the situation in its proper 
perspective.‘ Of course, some of the facts presented have changed 
since April 2, 1982. 


A. GEOGRAPHY 
1. Location and Land Area 


The Islands are located in the South Atlantic Ocean approximately 
500 miles off the east coast of Argentina and approximately 8,000 
miles from Great Britain. The Falklands consist of about 200 islands.*® 
The largest of these Islands are East and West Falkland. The total 
land area of the 200 islands is approximately 4,700 square miles.® 


2. Topography, Climate, Flora and Fauna 


The Islands are generally hilly, with elevations as high as 2,312 
feet.? The coastlines are rugged, resulting in many excellent 
harbors.® The Islands experience a narrow temperature range, with 
the mean temperature being 49°F in the summer and 36°F in the 
winter.® The winds are strong, the skies are almost never free from 
clouds, and overcast days are common.!® Rainfall is relatively light, 
about twenty-five inches a year, although light snowfall has been 
recorded in each month of the year.'! Fog is rare.'2 Generally, the 
weather conditions are much like those experienced in England and 
Scotland. !* 


As could be expected after reviewing the climate conditions, trees 
are a rarity on the Islands.'* The vegetation is mainly grass, with 
some smaller shrubs.'® The native animal life is composed of ‘‘geese, 





‘This also is the reason for setting forth the facts in this section, and then repeating 
some of them when discussing the legal issues in later sections. 

‘British Central Office of Information, The Falkland Islands and Dependencies 1 
(No. 152/82/Revised, 1982) [hereinafter cited as British Information Office]. 

*Id. The Islands Dependencies, which consist of South Georgia, the South Sandwich 
Islands, the Shag Rocks and Clerke Rocks, are not being considered here. 

71. Strange, The Falkland Islands 25 (1972) [hereinafter cited as Strange]. 

S/d. 

*Id. at 17. 

11d. 

'\fd. at 17-18. 

'2]d. at 18. 

fd. 

“British Information Office, supra note 5, at 1. 

8]. 
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penguins, seabirds, and seals.’’'!®© Land mammals are not native to the 
Islands. '7 


3. Inhabitants 


The 1980 census reflected that there were 1,813 people living on 
the Islands.'* This compares to a total population of 1,957 in 1972, as 
reflected in that census.'® In 1980, the census also indicated that 
1,360 of the inhabitants were born in the Islands; only 302 of them 
were born in Great Britain.2° Generally, the majority of the inhabi- 
tants have ancestors who had lived on the Islands in the nineteenth 
century.”' In 1980, 1,050 of the inhabitants lived in Stanley, the 
capital and only town.?? The second largest concentration of people 
is the settlement of Goose Green, also on East Falkland, which was 
then inhabited by 95 people.”* The Islanders speak English and there 
are ‘‘Anglican, Roman Catholic and Nonconformist churches.’’4 


4. Administration and Defense 


The Islands are administered as a non-self-governing colony, with 
the governing bodies consisting of an Executive Council and a Legis- 
lative Council; each body contains some elected members.”° The 
Governor is an appointed member of the Executive Council.” The 
Islands have had universal sufferage since 1949.27 The most recent 
constitution came into effect in 1977.28 The Judiciary consists of a 
Supreme Court and two inferior courts.?® The Chief Justice is a non- 
resident and the appellate court for the colony is located in 
London.* Prior to April 2, 1982, the Islands were defended by a 
part-time voluntary militia, which was trained by a resident Royal 
Marine Detachment.*! 





'6]d. 

'TId. 

SI. 

'°Falkland Islands (Malvinas), Working Paper Prepared by the Secretariat 2, U.N. 
Doc. A/AC. 109/67 (1981). 

2°British Information Office, supra note 5, at 1. 

21d. 

221d. 

23d. 

241d. 

25Strange, supra note 7, at 36. 

261d. 

27d. 

28British Information Office, supra note 5, at 3. 

297d. 

30J]d. 

Jd. 
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5. Economy 


Sheep farming is almost totally the mainstay of the economy of the 
Islands.*? There are approximately 660,000 sheep on the Islands.** 
The economy is closely tied to the Falkland Islands Company, which 
owns approximately one-half of the sheep and land.*4 It also is in 
control of other economic institutions, such as the banks.*® The 
Islanders depend upon Great Britain for most of their imports and 
exports.*® Efforts to diversify the economy, such as to establish a 
fishing zone or obtain investment capital, had been stymied by the 
political situation.*’ It has been realized that closer economic ties 
with Argentina would be very advantageous to the economy, but, 
although efforts have been made along these lines, little progress has 
been realized .** 


B. HISTORY 
1. History of the Dispute Concerning Sovereignty Over the Islands 


Basically, history is nothing more than an accumulation of facts set 
forth seriatim. It in itself is not necessarily relevant to the legal 
analysis of a particular situation. However, the building blocks of 


history, the relevant facts, are of equal importance with the ap- 
plicable law in making a legal analysis. The following historical 
material is set forth to provide the basic facts for a legal analysis and 
for the purpose of perspective. It is important to make clear that not 
all the historical facts that could possibly be set forth are contained 
in the following material, but only those that are considered signifi- 
cant to this legal analysis. Most of the facts raised in the official 
statements of the participants’ claims are included, but some facts, 
although raised by publicists or by one claimant or the other, are 
deemed not to be relevant and may only be mentioned or not raised 
at all.%® 





%2Palkland Islands (Malvinas), Working Paper Prepared by the Secretariat 8, U.N. 
Doc. A/AC.109/67 (1981). 

33Jd. 

“]/d. at 9. 

35]. 

Jd. at 10. 

*7British information Office, supra note 5, at 3. 

%Jd. at 7. 

"See, e.g., J. Arce, The Malvinas: Our Snatched Little Isles 13 (1951), wherein the 
author attributes some significance to the discovery of America by Christopher Co- 
lumbus in 1492 as giving initial title to the Islands to Spain. 


10 





1985] THE FALKLANDS (MALVINAS) DISPUTE 


2. Period of Discovery (1492-1763) 


Generally, it is an accepted fact that Christopher Columbus was 
the explorer that discovered America.” There is no evidence that he 
sighted the Islands in 1492 or at any other time. In fact, suggestions 
as to who was the first explorer to discover the Islands have not been 
supported by any satisfactory factual basis, so little weight can be 
given to those suggestions. Some writers claim that the Islands were 
discovered in 1592 by John Davis, an English navigator, when his 
vessel, the Desire, was forced near the Islands.*! However, other 
authors set forth evidence showing that the Islands were discovered 
prior to 1592 by others, especially Spanish explorers.** These same 
authors question the grounds for concluding that Davis discovered 
the Islands.** 


The available evidence concerning discovery cannot be used to 
conclusively determine who discovered the Islands. The evidence 
does appear to lead to the conclusion that either the Spanish or the 
English discovered the Islands in the 16th Century. Any other claims 
to first discovery would automatically come into question. However, 
Dutch sailors recorded their ‘‘discovery’’ in 1600 with such accuracy 
that there is little doubt that they actually visited the Islands.* 


During this same period of history, Papal declarations were issued. 
For example, the Papal bull Dudum Sequidem of 1493 was issued to 
divide jurisdiction over newly discovered territory between Spain 
and Portugal.*® Additionally, treaties between Great Britain and 
Spain were concluded concerning the sovereignty over territory pos- 
sessed by each party in America.** However, these legal expressions 
are not given much weight. The Papal declarations are not con- 
sidered a basis for obtaining sovereignty. As to the treaties, none of 
them specifically mentioned the Islands and, at the time the treaties 





“There are theories concerning possible earlier discoveries, such as those by Viking 
sailors. 

“Strange, supra note 7, at 47. 

42J. Goebel, The Struggle for the Falkland Islands: A Study in Legal and Diplomatic 
History 1-34 (1927) [hereinafter cited as Goebel]. 

43Jd. at 34-44. 

*4]d. at 45. 

**This document is discussed in id. at 53-56. 

46See e.g., The Treaty of Madrid of 1670, which was signed by Spain and Great Brit- 
ain in that same year. Under the provisions of that treaty, Great Britain was to have 
sovereignty over all the territory in America that it held and possessed at that time. 
On the other hand, Great Britain was to refrain from sailing into or otherwise having 
intercourse with Spanish possessions. There were reciprocal requirements for Spain, 
and procedures for obtaining permission to trade with the other's possessions. This 
treaty is contained in 11 C. Parry, The Consolidated Treaty Series 383-401 (1969). 
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were entered into, it can hardly be said that either nation possessed 
the Islands. 


3. Settlement, Possession and Assertions of Sovereignty (1764-1833) 


Although there is disagreement on the issue of who discovered the 
Islands, there appears to be no question as to which country first set- 
tled them. The first settlement was not established by either the 
Spanish or the English, but by the French in 1764.47 Even earlier, 
French sailors and merchantmen had become familiar with the 
Islands and had named them ‘‘Les Malouines’’ after a French town; 
hence the origin of the Argentinian name for the Islands, the Mal- 
vinas.** In 1764, Louis-Antoine De Bourgainville established a settle- 
ment on East Falkland and, in the same year, formally took posses- 
sion of the Islands in the name of Louis XV.*® 


The French settlement was, however, of relatively short duration. 
The Spanish protested almost immediately to France concerning the 
settlement. The protests were based on such grounds as proximity to 
other settlements.®° In addition to protesting, the Spanish offered to 
purchase the settlement.®' Arrangements were made, the acceptable 
sum of money was paid, and, on April 1, 1767, the Spanish took 
possession of the settlement.®? Thus, the French settlement had end- 


ed and the first Spanish settlement, as a new colony, was established 
immediately .** 


While the Spanish and the French were sorting out their problems 
pertaining to the settlement of East Falkland, the British were es- 
tablishing a settlement on West Falkland. In 1765, the Islands were 
claimed for England by Commodore John Byron, but a settlement 
was not established until January 8, 1766.5° Chronologically, the set- 
tlement on West Falkland occurred after the French settlement on 
East Falkland, but before the French settlement was ceded to the 
Spanish. The British settlement, like the French settlement, was 
short-lived. In 1770, the Spanish, by force, ousted the British.* 





*"Goebel, supra note 42, at 225. 
Jd. 

"Jd. at 226. 

Id. at 228. 

5'Id. 

527d. at 229-30. 

53/d. at 230. 

547d. at 232. 

5d. at 238. 

56[d. at 277. 
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After much negotiation and almost the advent of war, Spain and 
England agreed to the restitution of the former British settlement to 
England, which event took place on September 15, 1771.5’ In 1774, 
the British took formal leave of the Islands.** 


After the British had departed, the Spanish settlement continued 
to exist and, from 1776 until 1811, it was governed as part of the 
viceroyalty of Buenos Aires.®® The settlement was never a success 
and suggestions were made to abandon it.© During this time period, 
as during the discovery period, treaties affecting the holdings in 
America of Spain and Great Britain were concluded. The effect of 
these treaties on the Islands is questionable. For example, in 1790, 
Spain and Great Britain entered into the Nootka Sound 
Convention.®! By the terms of this convention, inter alia, it was 
agreed that Great Britain would respect the territory occupied by 
Spain in South America, including the coastal islands.** However, as 
with the earlier treaties, the Islands were not specifically mentioned 
and the question of who was occupying the Islands at that time is 
disputed. Thus, the convention, just as the earlier treaties, is not 
considered determinative of legal issues concerning the Islands. 


The Spanish settlement was discontinued in 1811. In 1816, the 
viceroyalty declared its independence from Spain as the United Pro- 





57J/d. at 407. It is an issue whether or not the intention of the parties was to return to 
the de jure status quo that existed prior to the ousting of Great Britain, or that it wasa 
recognition of Great Britain's right to possession, or that it was an agreement for 
temporary possession by Great Britain. This issue, as with many others based on 
cloudy and ancient facts, may never be satisfactorily answered. See id. at chs. VI-VII 
for a discussion of this issue. 

58Jd. at 410. Whether or not the British intended to abandon their “‘rights’’ to the 
Islands is subject to different interpretations. It is a fact that the commander of the 
settlement left a metal plaque at the site, which was engraved as follows: 


Be it known to all! nations that the Falkland Islands, with this fort, the 
storehouses, wharfs, harbours, bays, and creeks thereunto belonging are 
the sole right and property of His Most Sacred Majesty George the Third, 
King of Great Britain, France and Ireland, Defender of the Faith, etc. In 
witness whereof this plate is set up, and his Britanic Majesty's colours 
left flying as a mark of possession. 

By, S. W. Clayton, 
Commanding Officer at Falkland Islands 
A.D. 1774 


See id. at 410, where the inscription is set forth. 
597d. at 433. 
Strange, supra note 7, at 55. 
*!This treaty is discussed in Goebel, supra note 41, at 425-49. 
®2/d. at 431. 
*3fd. at 433. 
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vinces of the Rio de la Plata.® In 1820, the Islands, which had not 
been subsequently settled by any other country, were formally oc- 
cupied by Colonel Daniel Jewitt of the viceroyalty.© In 1823, a 
governor was appointed over the Islands and a colony was estab- 
lished in 1826.® In 1827, the government of Buenos Aires issued a 
proclamation claiming it had succeeded to all the rights of Spain over 
the Islands.*®’ This proclamation was protested by the British.* 


During this period of time, seals were being taken from the Islands 
by foreign ships.®* After being warned by the governor that their ac- 
tivities were illegal, two sealing ships from the United States were 
seized.”° As a consequence of this seizure, in 1831, the U.S.S. Lex- 
ington devastated the settlement, proclaimed the Islands free from 
government, and departed.”! Later, in 1885, President Cleveland, in 
his first annual message to Congress, rejected Argentina’s claim for 
indemnity for the incident based upon the piratanical nature of the 
colony and the ‘‘derelict condition of the islands before and after 
their alleged occupation by Argentine colonists.’’”? 


In 1832, the Argentine government dispatched a frigate to protect 
the Islands.”* Later in that same year, the British returned to re- 
establish their former settlement in West Falkland and, in 1833, the 
British, with force but no violence, took possession of the Spanish 
settlement on East Falkland.”* Argentina immediately protested this 
action.”® By the end of 1833, the British, over the protests of Argen- 
tina, possessed the Islands. 


4. Possession and Colonization by Great Britain, and Protestation 
by Argentina (1833-April 1, 1982) 


The British have possessed and continuously occupied the Islands 
since 1833."° The Islands were managed by naval personne! from 





*4]d. 

*5/d. at 434. 

*6/d. at 434-35. 

®7Jd. at 437. 

*8/d. at 442. 

*°/d. at 438. 

fd. 

™Id. at 444. 

78 J. Richardson, A Compilation of the Messages and Papers of the Presidents, 
1789-1897, at 325 (1898). 

Goebel, supra note 42, at 454. 

74Id. at 455-56. 

78/d. at 456. 

**British Foreign and Commonwealth Office, The Falkland Islands: The Facts 2-3 
(1982) [hereinafter cited as British Foreign Office}. 
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1834 until 1842 and, in 1842, the Islands were officially colonized.”’ 
They have continued to exist in colonial status since that time. 


Starting with its protest in 1833, Argentina has continued to raise 
the issue of sovereignty over the Islands in various arenas. Argentina 
has continuously proclaimed its sovereignty during the United Na- 
tions’ discussions dealing with decolonization of the Islands”* which 
began in the early 1960s. It is clear that Argentina has continuously 
notified Great Britain and other nations of its claim of sovereignty 
over the Islands from 1833 to April 1, 1982. 


5. Invasion by Argentina and Subsequent Matters (From April 2, 
1982) 


On April 2, 1982, an Argentine force consisting of approximately 
2,000 marines and a dozen ships took Port Stanley.”® The invasion 
came shortly after Britain demanded that Argentina remove its sal- 
vage workers from South Georgia Island, a dependency of the 
Islands.*° The Argentine reaction was to send ships to defend the 
workers.*! This was not the first time in recent years that Argentina 
and Great Britain had had a serious confrontation concerning the 
disputed areas. For example, as recently as 1976, Argentina had 
fired a shot across the bow of a British ship sailing in disputed 
waters.*? That the dispute ripened into a full-scale conflict in 1982 
may not have been a matter of happenstance. Evidence indicates 
that it may have been a goal of the Argentine government to take 





77Strange, supra note 7, at 60-61. 

78See statement by the Representative of Argentina, Dr. Jose Maria Ruda, before 
the Special Committee, reprinted in 19 U.N. GAOR Annex 8 (Agenda Item 21, adden- 
dum item part 1), at 440-42, U.N. Doc. A/5800/Rev. 1 (1964-65) [hereinafter referred 
to as Dr. Ruda]. Copies of this important statement are distributed by the Argentine 
Embassy when inquiries are made concerning Argentina's legal claims pertaining to 
the Islands. The statement also is referred to when discussions are held at the United 
Nations. Dr. Ruda currently is a judge on the International Court of Justice. 


7®Washington Post, Apr. 3, 1982, at Al, col. 3. 

8°Jd. at A24, col. 1. 

®!Christian Science Monitor, Apr. 5, 1982, at 3, col. 1. The Christian Science Monitor 
proposes that three factors may have prompted the attack on the Islands at this time: 
politics, oil, and opportunity. Regarding the political factor, the military junta may 
have been trying to draw attention away from the slow political reform and the 
economic problems for which it is blamed. The emotionalism of the retaking of ter- 
ritory allegedly taken illegally from Argentina fostered the cohesiveness of national- 
ism. Like other nations, Argentina needs oil. With the possibility of rich deposits of oil 
around the Islands, possession of the Islands would be important. The opportunity to 
retake the Islands arose with an incident concerning salvage operations on South 
Georgia Islands. Argentina could have seen this as an opportunity to turn the incident 
into a resolution of the sovereignty issue. 

82J/d. at 3, col. 3. 
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control of the Islands before the end of 1982, the year which marked 
the sesquicentennial of the British ejection of the Spanish from the 
Islands.** Advance intelligence immediately before the attack indi- 
cated that the invasion was not spontaneous; President Reagan held 
a 50-minute telephone conversation with Argentine President 
Leopoldo Galtiere, requesting him ‘‘not to go forward’’ with the in- 
vasion.*4 


Immediately after the Argentine attack, Great Britain broke off 
diplomatic relations with Argentina and asked the United Nations 
Security Council to demand that Argentina immediately withdraw 
its forces.** In addition, Britain began gathering a large naval force.** 
British Prime Minister Thatcher labeled the invasion an act of ag- 
gression®? and Foreign Secreary Lord Carrington stated that, 
although diplomatic measures would be attempted to obtain the 
withdrawal of Argentina, ‘‘the U.N. Charter gives the members ‘the 
inherent right to take action in self-defense. . . to expel or repel [an 
invader] by force.’’’®* President Galtieri, at that time facing 
domestic political unrest, stated that the Islands were part of Argen- 
tina and that force was necessary because Great Britain had 
‘*perpetrated its rule over the Islands ‘through an interminable suc- 
cession of delays and evasions’ during diplomatic negotiations over 
the past 15 years.’’® 


The day after the invasion, the United Nations] Security Council 
adopted Resolution 502, which stated: 


The Security Council, 


Recalling the statement made by the President of the 
Security Council at the 2345th meeting of the Security 
Council on 1 April 1982 (5/14944) calling on the Govern- 
ments of Argentina and the United Kingdom of Great Bri- 
tain and Northern Ireland to refrain from the use or threat 
of force in the region of the Falkland Islands (Islas 
Malvinas), 


Deeply disturbed at reports of an invasion on 2 April 
1982 by armed forces of Argentina, 





%3Jd. at col. 1. 

**Washington Post, Apr. 3, 1982, at Al, col. 4. 
*5Jd. at cols. 2-3. 

**Washington Post, Apr. 4, 1982, at Al, col. 5. 
*?Washington Post, Apr. 3, 1982, at A24, col. 1. 
88]. 

8°/d. at Al, col. 4. 
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Determining that there exists a breach of the peace in 
the region of the Falkland Islands (Islas Malvinas), 


1. Demands an immediate cessation of hostilities, 


2. Demands an immediate withdrawal of all Argentina 
forces from the Falkland Island (Islas Malvinas), 


3. Calls on the Governments of Argentina and the 
United Kingdom to seek a diplomatic solution to their dif- 
ferences and to respect fully the purposes and principles 
of the Charter of the United Nations. 


Argentine Foreign Minister Nicanor Costa-Mendez stated that the 
illegal action by Great Britain in 1833 could not give rise to a legality 
at this time.* He also stated that the U.N. Charter provision barring 
the use of force to settle disputes cannot apply to illegal actions that 
predate the signing of the Charter.®! Prime Minister Thatcher indi- 
cated that negotiations would be attempted, but that a British naval 
force of forty ships could be expected to reach the Islands in two 
weeks.* On April 5, a naval force of thirty-six ships departed from 
Portsmouth, England. 


During the next three weeks, many significant events, mainly in 
the realm of negotiations, were to take place. On April 5, Foreign 
Minister Mendez, through the Organization of American States 
sought United States and Latin aid under the Rio Treaty.®* At the 
direction of President Reagan, Secretary of State Alexander Haig, on 
April 7, began shuttling between Argentina and Great Britain as 
mediator.*° The following day, Great Britain announced that, under 
Article 51 of the United Nations Charter and effective after midnight 
on Easter Sunday, a 200-mile maritime exclusion zone would be 
established around the Islands,®* applying to Argentine naval 





%S/P.V. 2350 at 11 (Apr. 3, 1982). 

fd. 

*2Washington Post, Apr. 4, 1982, at Al, col. 6. 

Washington Post, Apr. 6, 1982, at Al, col. 6. 

%4Jd. at col. 1. There is some question, concerning the applicability to the armed con- 
flict, of the North Atlantic Treaty (6 Stat., pt. 2, at 2241 (1949)), and the Inter- 
American Treaty of Reciprocal Assistance (Rio Treaty), (General Secretariat, O.A.S., 
Basic Instruments of the Organization of American States 55, Treaty Series No. 61 
(OEA/Ser. X/11 (English) (1981)). Although a thorough analysis of the applicability of 
these treaties is beyond the scope of this paper, it is this author's opinion that they do 
not apply. See North Atlantic Treaty, art. 5, which provides that it applies only to 
North America, the North Atlantic, and Europe. See Rio Treaty, art. 3, which limits 
the applicability of the treaty to self-defense situations. As it is this author’s conclu- 
sion that Argentina was the aggressor, the treaty does not apply. 

**Washington Post, Apr. 7, 1982, at Al6, col. 1. 

**Washington Post, Apr. 8, 1982, at Al, col. 1. 
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vessels.*? On April 10, the European Economic Community banned 
sales of arms to Argentina and, on April 11, the Community estab- 
lished a ban on imports from Argentina. 


During the diplomatic efforts of Secretary Haig, the key obstacle to 
any agreement concerning withdrawal and administration over the 
Islands was the issue of sovereignty. Dispute over this issue had 
caused earlier negotiations to fail. Generally ‘‘Argentina’s insistence 
on—and Britain’s refusal to accept—an implicit recognition in any 
agreement of Argentina's sovereignty over the Islands’’®® could not 
be reconciled. Great Britain emphasized that any agreement would 
require that the wishes of the Islanders, who were to remain 
associated with Great Britain, be given priority. Great Britain in- 
sisted that the principle of self-determination be applied to the Is- 
landers.'®° Two days after British troops attacked and regained con- 
trol of South Georgia,'®' Argentina rejected Secretary Haig’s visit for 
the purpose of bringing new proposals concerning settlement of the 
situation'*? and U.S. efforts to mediate ceased. 


On April 28, Great Britain announced that on Friday, April 30, the 
200-mile exclusionary zone existing around the Islands would in- 
clude aircraft.'°* On April 29, Argentina established an exclusionary 
zone covering Argentina, the Islands, and South Georgia.'** The 
United States imposed economic and military sanctions against Ar- 
gentina on May 1.'®5 On the same day, the British bombed three air- 
fields on the Islands and Argentine planes attacked British 
warships.'°* On May 2, the United Nations Secretary General Javier 
Perez de Cuellar proposed a peaceful solution.'®’ but his efforts sub- 
sequently failed when, on May 20, Britain halted negotiations.' 


The military effort to take the Islands intensified during May. The 
British naval force moved into sight distance of the Islands on May 
10.'°* On May 14, British Commandos made a raid on an airstrip on 





*7Jd. at col. 4. 

**Washington Post, Apr. 11, 1982, at Ai, col. 1. 
*Washington Post, Apr. 19, 1982, at Al, col. 1. 
‘Washington Post, Apr. 23, 1982, at A25, col. 3. 
'©!'Washington Post, Apr. 27, 1982, at Al, col. 2. 
'2?Washington Post, Apr. 28, 1982, at Al, col. 3. 
‘Christian Science Monitor, Apr. 30, 1982, at 1, col. 3. 
'¢Washington Post, Apr. 29, 1982, at Al, col. 4. 
'SWashington Post, May 1, 1982, at Al, col. 5. 
‘Washington Post, May 2, 1982, at Al, col. 1. 
‘°7Christian Science Monitor, May 7, 1982, at 1, col. 1. 
'°*Washington Post, May 21, 1982, at Al, col. 5. 
'°Washington Post, May 11, 1982, at Al, col. 5. 
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the Islands.'!° British troops invaded the Islands on 20 May.'!! After 
armed conflict lasting ten weeks, the British took the Islands; the 
Argentine commander surrendered on June 14.!!2 


The casualties resulting from the war were numerous. Estimates of 
Argentina’s casualties exceed 1,700, including 650 listed as dead or 
missing.'!* British casualties are estimated to exceed 575, with 243 
listed as dead or missing.''4 The loss of military equipment, including 
naval vessels and aircraft, was enormous.'!® The conflict resulted in 
political casualties as well; President Galtieri was forced to resign on 
June 17.!'6 


IV. THE OPPOSING ARGENTINIAN 
AND BRITISH CLAIMS 
TO SOVEREIGNTY OVER THE ISLANDS 


A. BASES IN INTERNATIONAL LAW FOR 
CLAIMS TO ESTABLISH EXCLUSIVE 
APPROPRIATION OVER TERRITORY 


Twelve modes of acquiring or losing territory have generally been 
recognized in international law: discovery, occupation, accretion, 
erosion, avulsion, cession, conquest, prescription, abandonment, 
revolution, succession, and annexation.''7 Additional modes es- 
poused by some publicists and claimants generally have not been 
recognized in international law. For example, in The Island of 
Palmas Case,''* contiguity was argued as a basis for a claim to ter- 
ritory.''® However, the arbitrator held that sovereignty based on 
contiguity is not recognized in international law.'2° Argentina and 
Great Britain have not argued all of the twelve recognized modes in 





'!0Washington Post, May 16, 1982, at Al, col. 5. 

'!!'Washington Post, May 22, 1982, at Al, col. 3. 

'!2Washington Post, June 16, 1982, at Al, col. 6. 

''3Washington Post, Jul. 3, 1982, at Al, col. 2. 

'\4Washington Post, June 16, 1982, at A17, col. 2. 

''5Washington Post, Jul. 3, 1982, at Al, col. 2. 

''6Washington Post, June 18, 1982, at Al, col. 1. 

'!7These twelve modes of acquiring or losing sovereignty over territory are dis- 
cussed in 1 G. Hackworth, Digest of International Law §§ 58-66 (1940) [hereinafter 
cited as | Hackworthl. 

'!8The Isiand of Palmas Case, (U.S. v. Neth.), 2 U.N. Reports of Int’! Arbitral Awards 
829 (1928) [hereinafter cited as Palmas]. 

197d. at 837. 

120]d. at 869. 
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support of their claims. On the other hand, contiguity, generally 
unrecognized in international law, has been argued by Argentina. !”! 
The modes of acquiring or losing territory that have been raised by 
Argentina and Great Britain as bases are discussed below. 


B. EXAMINATION, ASSESSMENT, AND 
COMPARISON OF THE BASES FOR THE 
TERRITORIAL CLAIMS OF ARGENTINA 
AND GREAT BRITAIN 
1. Methodology 


A three-part process will be used to appraise the validity of the 
claims of Argentina and Great Britain. First, each basis of both 
claimants will be examined. The basis of the claim will be set forth as 
expressed by the claimant and then applied to the factual situation. 
The validity of using each basis to support a claim of sovereignty will 
be analyzed in light of established international law concerning that 
particular basis. 


Second, the validity of Argentinian and British claims to sover- 
eignty will be assessed individually based on the aggregate of all 
modes raised by each claimant. 


Third, a comparative appraisal will be made of the competing 
claims of Argentina and Great Britain. 


2. Examination of the Individual Bases For the Territorial Claim 
of Argentina 


(a) Discovery 


Argentina claims sovereignty over the Islands as a result of the 
discovery of the Islands by Spain.'?? Argentina contends that Spain, 
through which Argentina maintains it has acquired its rights, dis- 
covered the Islands.'?3 The general rules pertaining to discovery are 
set forth in The Islands of Palmas Case.'*4 Palmas involved a dispute 
between the Netherlands and the United States concerning an island 
located between the Philippines, at that time a part of United States 
territory, and the Netherland Indies. The arbitrator held that mere 





'21Dr. Ruda, supra note 78, at 442. 
122Dr. Ruda, supra note 78, at 441. 
123]. 

'24Palmas, supra note 118. 
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discovery without further action on the part of a state vests no more 
than an “inchoate title,’’ subject to becoming a ‘‘definitive title of 
sovereignty,’’ by accomplishment of a further act within a 
reasonable time, indicating an intention to assume sovereignty.'”° 
Such subsequent action would create this ‘‘definitive title’’ and bar 
an interloping state from obtaining such title first. The Clipperton'?® 
case modifies this general rule. The case involved a dispute between 
France and Mexico over certain uninhabited islands.'!?’ Clipperton 
held that little more than mere discovery would suffice to establish 
sovereignty when islands are indisputably at the absolute disposition 
of the discovering country. !2® 


Based on the general rule as expressed in Palmas, the mode of 
discovery would give Argentina no more than an inchoate title. Evi- 
dence of further acts indicating sovereignty would be necessary to 
create a definitive title. Under the rule as modified by Clipperton, 
Argentina could claim a definitive title if she could show indisput- 
able control over the Islands after discovery. 


Therefore, Argentina’s claim to inchoate or definitive title to the 
Islands is justifiably disputed by Great Britain. Historically, whether 
the English or the Spanish discovered the Islands has not been estab- 
lished conclusively and Argentina cannot show that the Islands have 
been indisputably at her absolute disposition or that of Spain. Dis- 
covery is not sufficient to support Argentina’s claim to sovereignty 
over the Islands. 


(b) Occupation 


Argentina claims sovereignty based on Spanish and Argentine oc- 
cupation of the Islands.'?® Spain had settlements on the Islands dur- 
ing the period of 1767-1811.'*° Argentina had settlements during the 
periods of 1823-1824,'*! 1826-1831,'*? and 1832-1833.!*° Argentina 
formally took possession of the Islands in 1820.'** Argentina argues 
that these periods of occupation support her claim of sovereignty. 





125Palmas, supra note 118, at 845. 

126Arbitral Award on the Subject of the Difference Relative to the Sovereignty over 
Clipperton Island, 2 U.N. Reports of Int’] Arbitral Awards 1105, 26 Am. J. Int'l L. 390 
(1931). [hereinafter cited as Clipperton]. 

'27]d. at 390. 

128]d. at 394. 

12°Dr. Ruda, supra note 78, at 441. 

'9Goebel, supra note 42, at 228, 433. 

'31[d. at 434-35. 

327d. at 440. 

133d. at 457. 

347d. at 434. 
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Two requirements must be met for a country to acquire sovereign- 
ty by occupation.'*® The territory must be res nullius, that is, it 
belongs to no one, either because it originally was never taken or 
that it has been abandoned.'** The Palmas case held that, for occu- 
pation to vest title, it must be ‘‘effective.’’'®’? The arbitrator in- 
dicated that the country occupying the territory must be able to per- 
form the rights and duties that are required of a sovereign in relation 
to its territory for the occupation to be ‘‘effective.’’ The Inter- 
national Court of Justice in the Eastern Greenland case, '** concern- 
ing claims of sovereignty by Norway and Denmark to parts of East- 
ern Greenland, set out required elements for claims to sovereignty, 
based on modes showing a continuing display of authority, such as 
occupation,'** rather than modes such as treaties. Claims based on 
such modes require ‘‘the intention and will to act as sovereign and 
some actual exercise or display of authority.’’'*° Expressed in other 
terms, there must be a degree of administration and possession. '*! 


Additionally, the court in Eastern Greenland held that the extent 
of the claim of sovereignty by another power must be considered in 
evaluating claims based on a continuing display of authority.'*? The 
extent of control necessary to constitute effective occupation 
depends on the facts of each case. For example, in a situation where 
a state has indisputed disposition over the territory, such as in the 
Clipperton case, minimal acts indicating occupation would be neces- 
sary. Where competing claims are involved, evidence showing more 
extensive control or authority over the territory would be required 
to acquire sovereignty based on a mode such as occupation. The 
amount of territory over which a country can claim sovereignty 
based on an area of ovcupation depends on the nature of the occupa- 
tion in relationship to the territory.'** A settlement on a small island 
would be more likely to suffice as effective occupation of an island 
than would the same size settlement on the coast of a continent. A 





‘992 M. Whiteman, Digest of International Law 1030 (1963) [hereinafter cited as 2 
Whiteman]. 

136]. 

'97Palmas, supra note 118, at 846. 

‘Legal Status of Eastern Greenland, (Den. v. Nor.) 1933 P.C.1.J., ser. A/B, No. 53 
{hereinafter cited as Eastern Greenland]. 

997d. at 45. 

fd. at 46. 

'*!] H. Lauterpact, Oppenheim’s International Law 557 (8th ed. 1955) [hereinafter 
cited as 1 Lauterpact]. 

'*2E astern Greenland, supra note 128, at 46. 

'W. Hall, A Treatise on International Law 129 (A. Higgins ed., 8th ed. 1924) 
{hereinafter cited as Hall]. 
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country can be considered to occupy the amount of territory which 
logically is a part of its immediate territory and is necessary for its 
security. 


Applying this logic to Argentina’s claim to sovereignty based on oc- 
cupation, it is clear that Argentina had not ‘‘effectively’’ occupied 
the Islands. For example, it cannot be said that the Islands were res 
nullius when the Spanish drove the French out of East Falkland in 
1767. In 1767, the British had a settlement on West Falkland. 
Neither Spain nor Britain has a sufficient factual basis to support a 
predominent claim of discovery. Therefore, at that time, 1767, Great 
Britain had as much a claim to the Islands as Spain. Consequently, 
Argentina cannot show that the Islands were res nullius. 


Even conceding that the Islands were res nullius in 1767, ‘‘effec- 
tive’’ occupation by Spain over the Islands would be questionable. 
East Falkland was possessed and administered, to a limited extent, 
by Spain and, subsequently, Argentina, during the period of 1767 to 
1833. However, it is questionable whether Argentina ‘‘effectively”’ 
occupied all of the Islands. In fact, the settlements on the Islands 
were generally ineffective and failures. In addition, Great Britain 
had a settlement on West Falkland from 1765 until 1774. Through 
1774, Spain did not ‘‘effectively’’ occupy the Islands. 


During the period of 1774 until 1833, the Spanish and, subse- 
quently, the Argentinians, had a settlement on the Islands, even 
though it was limited to East Falkland and was generally unsuccess- 
ful. However, Argentina’s taking of the American sailing ships in 
1831 does show an assertion of authority and attempt to control all 
the Islands. This display by Spain and Argentina of possession and 
administration is some support for the mode of occupation. How- 
ever, the ‘‘effectiveness’’ of this occupation is still questionable. 


Reasonable men may differ as to the validity of Argentina’s use of 
the basis of occupation. In any case, it is clear that, even interpreting 
the evidence in a light most favorable to Argentina and by applying 
the rules pertaining to occupation in a manner also most favorable to 
Argentina, it cannot be concluded that the occupation was such as to 
give Argentina definitive title. The evidence of Great Britain’s 
sovereignty cannot be ignored. Great Britain left the Islands in 1774 
for economic reasons. However, a plaque was left on West Falkland 
indicating that only a temporary absence was intended. Other na- 
tions questioned Argentinian authority over the Islands. For exam- 
ple, Argentinian attempt to restrict the taking of seals from the 
Islands resulted in the incident with the United States. With an im- 
partial analysis of the evidence, one must conclude that Argentina, 


23 





MILITARY LAW REVIEW [Vol. 107 


as a successor to Spain, did not obtain definitive title by occupation 
of the Islands prior to 1833. 


(c) Prescription 


The evidence on which Argentina relies to show occupation could 
also be used to raise the mode of prescription as a basis for its claim 
to sovereignty.'** Prescription entails a possession of territory of 
such length that it is conceded that the possessor has title to the ter- 
ritory. One publicist has stated that ‘‘prescription arises out of a 
long-continued possession, where no original source of proprietary 
right can be shown to exist, or where possession in the first existence 
being wrongful, the legitimate proprietor has neglected to assert his 
right, or has been unable to do so.’’'*® The international law princi- 
ple of prescription is similar to the principle of prescription with 
which municipal lawyers are familiar, although the purpose of pre- 
scription in international law is to maintain minimum world order 
and inclusive values, rather than to protect the legal rights of a 
sovereign and exclusive values. '!4® 


Actually, there are two forms of prescription. These forms have 
been labeled as ‘‘acquisitive’’ and ‘‘extinctive’’ prescription.'*7 Ac- 
quisitive prescription involves the long-term peaceful possession of 
territory with no other claimant protesting the possession. In the - 
Palmas case, the arbitrator recognized acquisitive prescription and 
set forth guides concerning its applicability, such as in cases of open 
and notorious possession.'** Acquisitive prescription gives any state 
possessing a claim the opportunity to raise it. Extinctive prescription 
involves the possession, although originally wrongful, of such a long 
term that it ultimately stops the deposed state from asserting its 
claim.'*® No exact rules exist regarding either type of prescription. 
The period of time necessary to vest title in the possessor has not 
been established. Whether title has vested must be determined by an 
analysis of the facts in each case. 





'4Dr. Ruda, supra note 78, at 441. 

'5Hall, supra note 143, at 143. 

'46Jd. Whether a value is considered exclusive or inclusive depends on the extent to 
which the value is shared with all or a portion of the world community. A value that is 
shared by a large portion of the world community is inclusive; one shared by a small 
portion of the world community or only one nation is considered to be exclusive. See 
M. McDougal & F. Feliciano, Law and Minimum World Public Order 182 (1961) 
{hereinafter cited as McDougal & Feliciano]. 

472 Whiteman, supra note 125, at 1062. 

'48Palmas, supra note 118, at 868. 

‘J. Brierly, The Law of Nations 169 (H. Waldock ed. 6th ed. 1963) [hereinafter 
cited as Brierly}. 
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Diplomatic protests can be a sufficient means of impeding the ap- 
plication of the mode of prescription.'*° How long such protest will 
delay the application of this mode is not clear. However, if an es- 
tablished international body before which cases involving questions 
of sovereignty can be brought is available and only diplomatic pro- 
tests are continually asserted with no attempt to bring the case 
before the body, such protests will not stop the state in possession 
from gaining title by application of the mode of prescription.'*! For 
example, in 1955, Great Britain filed a unilateral application with 
the International Court of Justice to stop Argentina and Chile from 
obtaining any rights by prescription over the dependencies of the 
Islands.'5? This application was withdrawn after Argentina and Chile 
declined to respond. !*% 


When applying the rules of prescription, it is helpful to apply the 
rules of acquisitive and extinctive prescription separately. Looking 
first at the rules of acquisitive prescription, the extent of possession 
by Spain and Argentina is the determinative issue. Although Spain 
and Argentina had consecutive settlements on the Islands from 1767 
until 1833, it is questionable if they actually had possession of the 
Islands during this period. Great Britain had a settlement on West 
Falkland from 1767 until 1774. Additionally, when the British with- 
drew from West Falkland in 1774, a plaque was left announcing 
Great Britain’s claim to the Islands. The Spanish settlement on East 
Falkland was not successful and generally ineffective. In fact, as 
evidenced by President Cleveland’s statement, the settlements 
before and after Argentina succeeded to Spain’s rights to the Islands 
were generally piratanical and derelict. Although the state of the 
settlement would not necessarily detract from its official status as a 
government settlement, it does belie Argentina’s claim of ‘‘open and 
notorious’’ possession. The settlements on East Falkland were so in- 
effective and unsuccessful that it was unnecessary for Great Britain 
to state its claim. Argentina’s claim, under the rules applicable to ac- 
quisitive prescription, is not supportable. 


The same conclusion results when the rules concerning extinctive 
prescription are applied. Even if the original possession by Argen- 
tina, as to Great Britain, was wrongful, extinctive prescription can 
be applied if the requirements for its application can be met. How- 





'5°] Hackworth, supra note 117, at 442. 

15lJd. 

'S2Brierly, supra note 138, at 171. This case is reported as Anarctica Cases (U.K. v. 
Arg., U.K. v. Chi.), 1956 LC.J. 

153Jd. at 105. 
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ever, there is no evidence that Argentina’s possession was wrongful. 
The problem is that the possession by Spain and Argentina was such 
that it was ineffectual to extinguish Great Britain’s claim to sov- 
ereignty. The possession by Argentina was not sufficient to bar 
Great Britain’s subsequent claim to possession. There was no need 
for Great Britain to protest the settlement. Neither acquisitive nor 
extinctive prescription give Argentina a basis for its claim to sover- 


eignty. 
(d) Abandonment 


Argentina claims that Great Britain abandoned her rights to the 
Islands when she removed the settlement on West Falkland in 
1774.'53 Abandonment requires that the country intend to relinquish 
sovereignty and actually abandon the territory.'** When the British 
left West Falkland in 1774, a plaque was left patently stating the in- 
tention not to abandon the Islands. Although Great Britain removed 
the settlement in 1774, it cannot be established that she abandoned 
the Islands. The mode of abandonment does not support Argentina’s 
claim to sovereignty over the Islands. 


(e) Succession and Revolution 


Argentina relies heavily upon the mode of succession!® as a basis 
to support its claim to sovereignty over the Islands.'*® Argentina con- 
tends that it inherited whatever rights Spain had to the Islands when 
Argentina received its independence from Spain, as the Islands were 
part of the viceroyalty of Argentina. However, although succession 
and revolution are valid means of gaining title to sovereignty,'*’ 
Argentina's title could be no greater than the title Spain held. Since 
Spain, at the time of Argentina’s independence, had questionable ti- 
tle, Argentina’s use of the modes of succession and revolution are in- 
effective, except for the purpose of showing the derivation of its 
claims to title. 


() Conquest 

The mode of conquest is discussed only to show its inapplicability. 
Argentina does not claim that title to the Islands was obtained by the 
Spanish conquest over the British in 1770. Nor does she claim that 
her invasion on April 2, 1982 results in title by conquest. Great 





'S4Ruda, supra note 78, at 441. 
'SS_auterpact, supra note 131, at 580. 
'6Ruda, supa note 78, at 441. 

‘871 Hackworth, supra note 117, at 444. 
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Britain does not claim title by conquest as a result of her reoccupa- 
tion of the Islands in 1833, though Argentina has felt obligated to de- 
nounce the use of force in 1833 as an act designed to obtain title.!* 


In 1770, when Spain drove England from West Falkland, and, in 
1833, when England drove the Argentinian settlement out of East 
Falkland, acquisition of territory by conquest was recognized by 
states and by the preponderance of international legal writers.'*® 
Therefore, some argument could be, but has not been, made by the 
evicting party that, in 1770 or in 1833, a conquest took place. In 
1982, however, after the denunciation of the use of war as a means 
of effecting rights in the Covenant of the League of Nations!® and 
the Charter of the United Nations,'*! the use of conquest to change 
established rights would be considered illegal. This may be a factor 
in the failure of Argentina and Great Britain to raise the mode of 
conquest as a basis for their claims to sovereignty over the Islands. In 
any event, claiming title by conquest would admit that another state 
held title to the territory, a point which neither state wishes to con- 
cede. 


(g) Contiguity 


Argentina has impliedly raised contiguity'®? as a basis for its claim 
to sovereignty over the Islands when stressing the physical prox- 
imity of the Islands to Argentina.'® Not raising contiguity directly 
may be because it is the most controversial basis for Argentina’s 
claim. In fact, contiguity has generally not been recognized in inter- 
national law as a mode of acquiring territory.'** Assuming arguendo 
that contiguity is a proper mode of obtaining sovereignty, it does not 
support Argentina’s claim. The Islands are an identifiable indepen- 
dent unit lying 500 miles from Argentina. Even considering that 
there is some value to the Islands in maintaining certain ties to 
Argentina, such as an economic relationship, the Islands are too 
remotely located to support a claim of sovereignty by contiguity. 





'S8Ruda, supra note 78, at 441. 

15°] Lauterpact, supra note 131, at 570. 

16°] eague of Nations Covenant, arts. 11, 12, 15. 

161L).N. Charter, art. 2, paras. 3, 4. 

162Contiguity applies to islands, while continuity is applied to territory that is not 
separated by water. 1 Hackworth, supra note 117, at 407. 

‘3Ruda, supra note 78, at 442. 

'64Palmas, supra note 118, at 869. 
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3. Assessment of the Totality of Argentina’s Claim to Sovereignty 


Argentina does have some grounds upon which to present a claim 
of sovereignty over the Islands. For example, Spanish explorers may 
have discovered the Islands. Spain and, subsequently, Argentina did 
have settlements on the Islands for a significant number of years. 
Argentina is entitled to claim whatever rights in the Islands that 
Spain held immediately prior to Argentina’s independence. But, 
after critically reviewing the bases for Argentina’s claim to sover- 
eignty, one must conclude that Argentina never developed definite 
title to the Islands. None of the bases argued by Argentina are con- 
clusive in establishing sovereignty. However, Argentina’s claim can- 
not be considered in a vacuum, but must be compared with Great 
Britain's claim before a correct conclusion can be made regarding 
what country has the predominant claim over the Islands. Before 
these competing claims can be compared, the bases of Great Britain’s 
claim to sovereignty must be evaluated individually. 


4. Examination of the Individual Bases for the Territorial Claim of 
Great Britain 


(a) Discovery 


Great Britain, as Argentina, argues that the mode of discovery sup- 
ports its claim of sovereignty over the Islands.'® The primary basis 
for this argument is that the Englishman, Captain Davis, probably 
was the first to sight the Islands in 1592.'®* However, as seen in 
analyzing Argentina’s claim of discovery, whether the English, 
Spanish, or a third nation discovered the Islands cannot be estab- 
lished conclusively. Even assuming that Great Britain did discover 
the Islands, under the Palmas case, this would at best establish only 
an inchoate title. Definitive title would have to be established using 
other modes. Great Britain’s claim of sovereignty based on discovery 
is no stronger than Argentina’s claim based on this same mode. 


(b) Occupation 


Great Britain has relied upon the mode of occupation to bolster its 
claim to sovereignty.'®’ Since first settling the Islands in 1766, Great 
Britain has occupied the Falklands for approximately 157 of the last 
216 years. However, for occupation to establish sovereignty, Great 
Britain must show that the Islands were res nullius at the time of oc- 
cupation and that occupation was effective. However, the Islands 





'65British Information Office, supra note 5, at 2. 
166]d. 
'67British Foreign Office, supra note 76, at 2-4. 
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were not res nullius in 1766. The French had a settlement on East 
Falkland and, at the same time, the Spanish were asserting their 
claim. The Islands did not attain res nullius status in 1833, when the 
British evicted the Argentine settlement. Any claim by Great Britain 
based on the mode of occupation is defective for failure to meet this 
first element. Great Britain’s occupation of the Islands from 1766 to 
1774 was not effective because the French and, subsequently, the 
Spanish, were also exercising control over the Islands during this 
period. From 1774 until 1833, the period of British absence from the 
Islands, the effectiveness of occupation by them over the Islands is 
questionable. Britain showed the intent and will to act as a sovereign 
over the Islands by leaving a plaque asserting her sovereignty, but 
there is no evidence of actual exercise or display of that authority. 
Assuming that Great Britain’s occupation since 1833 has been effec- 
tive, Great Britain’s argument is still defective for failure to meet the 
first requirement, that the territory be res nullius at the time of 
discovery. 


(c) Prescription 


Great Britain depends heavily on the mode of prescription to sup- 
port her claim to sovereignty over the Islands.'** The British argue 
that they have been in peaceful and continuous possession of the 
Islands since 1833, a period of 149 years. They contend that con- 
tinuous possession for such a long period conclusively proves their 
right of sovereignty over the Islands. 


In analyzing Great Britain’s claim of sovereignty by prescription, 
the rules pertaining to acquisitive and extinctive prescription will be 
applied separately. Acquisitive prescription, the long-term peaceful 
possession of territory with no other claimant protesting the pos- 
session, does not support Great Britain’s claim. Great Britain has 
been in continuous possession of the Islands since 1833. This posses- 
sion has been open and notorious. Argentina at the same time has 
continuously protested Great Britain’s possession.'®® Since Ar- 
gentina has continued to protest, Great Britain’s possession has not 
been peaceful as is required for obtaining sovereignty by acquisitive 
prescription. Even through Great Britain has possessed the Islands 
for 149 continuous years, her claim is not supported by acquisitive 
prescription. 





168/d. at 4. 

'6°The fact of protesting, not the possible claim to title that Argentina had in 1833, is 
the key factor in keeping alive the claims of Argentina under the mode of prescrip- 
tion. 
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Applying the rules concerning the mode of extinctive prescription 
to Great Britain’s claim results in a different conclusion. Extinctive 
prescription involves possession, although originally wrongful, of 
such a long term that it precludes the deposed state from asserting its 
claim. As the rules pertaining to extinctive prescription allow for the 
original possession of the territory under consideration to be wrong- 
ful, it will be assumed for purposes of this analysis, that Great Bri- 
tain’s taking of the Islands in 1833 was the original possession and 
that such possession was wrongful. Further, it is assumed that Ar- 
gentina was wrongfully evicted from the Islands in 1833. 


Though Great Britain has been in open and notorious possession of 
the Islands since 1933, it has been conceded that Argentina has con- 
tinuously protested Great Britain’s presence. Acquisition of sover- 
eignty by extinctive prescription can be stopped for a period of time 
by diplomatic protests from the deposed country. However, there is 
a time limit as to how long such protests will delay the extinction of 
the claim of the deposed country. From 1833 until the inception of 
the League of Nations, the only method of peaceful protest generally 
available to Argentina was through diplomatic channels. Argentina 
could not have been expected to do more than protest. Neither could 
she have been required to do more from a military standpoint, as a 
nation is not required to resort to aggression and disrupt world order 
to keep a claim alive. Arguably, between 1833 and the establishment 
of the League of Nations, Great Britain could not cause the extinc- 
tion of Argentina’s claim and did not acquire sovereignty through 
prescription. However, since this was such a long period of time, ex- 
ceeding eighty years,'7° one could conclude under general principles 
of international law'”' that this was a sufficient period to extinguish 
Argentina’s claim in spite of her diplomatic protests. 


Regardless of the conclusion reached above, however, the es- 
tablishment of the world courts changed the situation so that diplo- 
matic protests were no longer sufficient to keep Argentina’s claim to 
sovereignty alive.'?? The League of Nations and, later, the United 
Nations provided bodies capable of adjudicating the competing 





'7Argentina and Great Britain were both admitted as members of the League of Na- 
tions on Jan. 10, 1920. See Information Section of the League of Nations Secretariat, 
Essential Facts About the League of Nations 38 (3d ed. rev. 1939). The Permanent 
Court of International Justice was open to all members without condition. Jd. at 110. 
Argentina and Great Britain became members of the United Nations in 1945. See 1 A 
Comprehensive Handbook of the United Nations 457-59 (K. Min-Chaun ed. 1978). 

‘7. Brownlie, Principles of Public International Law 148 (1966). 
172]d. 
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claims between Argentina and Great Britain. To avoid losing her 
claim by extinctive prescription, Argentina should have submitted 
her claim to the League of Nations, the Permanent Court of Interna- 
tional Justice or the International Court of Justice. Argentina did 
not. 


Argentina did make statements concerning its claims of sover- 
eignty as early as 1964, during the discussion of decolonization of the 
Falkland Islands before the Special Committee at the United Na- 
tions.'7? Of course, the Special Committee is not an adjudicating 
organ of the United Nations. Such statements would not keep the 
claim from being extinguished. In addition, Argentina entered into 
bilateral negotiations with Great Britain concerning the question of 
sovereignty over the Islands. This is a means of settling disputes 
specified in Article 33 of the United Nations Charter. As such, 
bilateral negotiations may, depending upon the facts, be enough to 
stop extinguishment, or at least delay it. In this case, however, 
Argentina made it clear that ‘‘the dispute with the United Kingdom 
can be settled only b. the restoration of the Islands to the national 
heritage of the Argentina Republic.’’'74 On the other hand, Great 
Britain has stated that it ‘‘cannot agree to any settlement of those 
differences which is not in accordance with the wish of the 
Islanders. . . . [and it]. . . . is not questioned that it is the firm wish 
of the Islanders to remain British.’’'”> The positions are irrecon- 
cilable. The issue had not been settled in 149 years, and the recent 
armed conflict has shown that, in this case, bilateral negotiations 
were futile. The two nations have taken positions that realistically 
cannot be settled, unless they are brought before an adjudicating 
body. Bilateral negotiations at least under the circumstances existing 
in this dispute are not sufficient to stop the extinguishment of Ar- 
gentina’s claims of sovereignty. 


In 1955, Great Britain unilaterally filed an application with the In- 
ternational Court of Justice to stop the encroachments on the 
Islands’ Dependencies by Argentina and Chile. Argentina did not ap- 
ply to the Permanent Court of International Justice or International 
Court of Justice even at this time. For over 50 years prior to the 





'?3Ruda, supra note 78, at 442. 

'74Letter dated Mar. 25, 1975, from the Permanent Representative of Argentina to 
the United Nations Addressed to the Secretary-General, reprinted in 31 GAOR 
(1055th and 1056th mtgs.) Supp. (No. 23) at 193, U.N. Doc. A/31/23 Rev. 1 (1976). 

‘Letter dated Mar. 3, 1976, from the Permanent Representative of the United 
Kingdom of Great Britain and Northern Ireland to the Chairman of the Special Com- 
mittee, reprinted in 31 GAOR (1055th and 1056th mtgs.) Supp. (No. 23), at 195-96, 
U.N. Doc. A/31/23 Rev. 1 (1976). 
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armed conflict of April 2, 1982, Argentina failed to submit the 
dispute to a body capable of adjudicating the competing claims. 
There is no evidence that Argentina was in any way impeded from 
taking the issue of sovereignty over the Islands before these courts. 
One must conclude that Argentina failed to do so through neglect. 
Argentina’s failure to use available world courts greatly enhances 
Great Britain’s claim to sovereignty through extinctive prescription. 
It is reasonable to assume that Great Britain acquired definitive title 
to the Islands at this time.'7° However, in any case, there is little 
reasonable doubt that Great Britain acquired definitive title to the 
Islands by prescription before 1982. 


The purpose of the mode of prescription supports this conclusion. 
Prescription assists in maintaining minimum world order and pro- 
tecting inclusive values.'”” The intent is to preserve world order 
even if a nation fulfills some exclusive values by committing wrong- 
ful acts. To foster the minimum world order system, the claims of a 
deposed country are assumed to be extinguished after a period of 
time. Applying the purpose of prescription to this case compels the 
conclusion that Argentina’s claim was extinguished long before 
1982. World order was disrupted by Argentina’s invasion of the 
Islands. The disruption potentially could have been much greater if 
other nations had become involved. 


5. Assessment of the Totality of Great Britain’s Claim to Sovereign- 
ty 

Upon reexamination, none of the recognized legal modes, except 
prescription, gives Great Britain a conclusive claim to sovereignty. 
Discovery, which would have given Great Britain inchoate iitie at 
most, is easily attacked since discovery of the Islands is factually in 
dispute. The mode of occupation does not give Great Britain 
definitive title as the Islands were not res nullius when occupied by 
Great Britain in 1833 and Great Britain’s occupation prior to 1833 
was not effective. 


Only by extinctive prescription can Great Britain claim definitive 
title to the Islands. Even though Great Britain may have illegally oc- 
cupied the Islands in 1833 and Argentina has continuously protested 





'76As Great Britain rightly could consider that it had acquired title to the Islands by 
the mode of extinctive prescription, it had no need to file a brief concerning the 
Islands. It was concerned about Argentina and Chile acquiring title by prescription to 
the Islands Dependencies; therefore, Great Britain took the necessary action to stop 
the maturing of title by filing the application with the International Court of Justice. 

‘77Hall, supra note 143, at 143. 
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Great Britain’s possession diplomatically, Great Britain has acquired 
title to the Islands by extinctive prescription. Argentina did not take 
advantage of the available international bodies for peaceful adjudi- 
cation of the disputed title. 


6. Comparison of the Competing Claims of Argentina and Great 
Britain 


In comparing the competing claims of Argentina and Great Britain, 
it must be conceded that both countries have a basis for their claims 
to sovereignty over the Islands. Both nations can offer factual sup- 
port for more than one legally recognized mode. Each can show some 
factual support for the modes of discovery, occupation, and pre- 
scription. However, except for Great Britain’s basis of extinctive 
prescription, neither country’s evidence supporting those legal 
modes is stronger than the other’s. Assuming that Argentina ac- 
quired definitive title to the Islands by occupation or prescription 
before 1833, Great Britain’s claim to sovereignty by extinctive pre- 
scription since 1833 is stronger. 


When a comparison of the competing claims of Argentina and 
Great Britain is made, it is conclusive that Great Britain had, under 
the doctrine of extinctive prescription, conclusively acquired 
definite title to the Islands before 1982. 


V. APPLICABILITY OF THE PRINCIPLE 
OF SELF-DETERMINATION 


Because self-determination is a relatively recent principle of inter- 
national law and is still in an evolutionary stage and subject to 
conflicting opinions, it is necessary to review its development and 
understand its current meaning prior to attempting to apply the prin- 
ciple to the dispute over the Islands. The review will consist of an ex- 
amination of the principle before the establishment of the United 
Nations, application of the principle by the United Nations gener- 
ally, and specific expressions by the United Nations concerning ap- 
plicability of the principle to the Islands. After this review, the com- 
peting claims of Argentina and Great Britain concerning the appli- 
cation of the principle of self-determination will be analyzed. 


A. SELF-DETERMINATION PRIOR TO THE 
ESTABLISHMENT OF THE UNITED NATIONS 
1. The Origin and Early Development of Self-Determination 

The concept of self-determination had its origin in the French and 
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American revolutions.'”® At that time, the concept was a ‘“‘simple 
corollary for democracy.’''”® This developed as the Divine Right of 
Kings was transformed into the Divine Right of People.'*° The peo- 
ple, who before were considered individual members, were now 
considered a distinct group, clothed with sovereignty, labeled a na- 
tion, and linked to a state.'*' The right of this group to chu .> its own 
governing process extended to the right to determine whether to be 
a part of a state, or an independent state. '*? This transformation has 
been stated as follows: 


The effect of Revolutionary ideology was to transfer the 
initiative in state-making from the government to the peo- 
ple. Nation states had formerly been built up, in the 
course of centuries, from above, by the influence of gov- 
ernment: henceforth they were to be made much more 
rapidly from below by the will of the people. The logical 
consequence of the democratisation of the idea of the 
state by the revolutionaries was that nationalism took the 
form of the theory of national self-determination.'** 


The nineteenth century, with its struggles against autocratic 
states, saw the marriage of the nationalistic and democratic move- 
ments within the concept of self-determination.'* In this regard, the 
‘‘nation state was recognized as the political expression of the 
democratic will of the people.’’!* 


2. Self-Determination as a Concept in International Law 


Prior to the twentieth century, the principle of self-determination 
was generally limited to the concern of individual nations. In the 
early years of the twentieth century, its entry into the international 
sphere was initiated by the vicious clashes in Europe between na- 
tionalistic groups attempting to gain the power to chose their own 
governing process and the effects of World War I.'** World War I, ‘‘a 
particularly catastrophic war which shook the peace and security of 
the entire world, was the result of the consequences of self-determi- 
nation on an international level.’’!®7 





'78J. Saxena, Self-Determination: From Biafra to Bangladesh 2 (1978). 

'7%4_ Cobban, The Nation State and National Self-Determination 114 (1970). 

‘Id. at 40. 

"Id. at 40-41. 

"21d. at 41. 

in Yd 

‘41d. at 43. 

157d. 

'®W. Ofuatey-Kodjoe, The Principle of Self-Determination in International Law 183 
(1977). 

187d. 
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In 1918, President Woodrow Wilson, a leading proponent of the 
concept of self-determination, in a presentation to Congress, set 
forth the principle giving a relatively clear statement of the concept: 
‘‘National aspiration must be respected, peoples may now be domi- 
nated and governed only by their consent. ‘Self-determination’ is 
not a mere phrase. It is an imperative principle of action, which 
statesmen will henceforth ignore at their peril.’’'®* It is interesting to 
note that the concept did not attain such an explicit expression in 
the Covenant of the League of Nations. It was, however, widely ac- 
cepted after World War I. 


Although the principle of self-determination became a recognized 
concept in the international sphere and a relatively clear expression 
of it was available, its applicability was not evident. It was accepted 
that the principle was to apply to ‘‘natural’’ political units.'®® How- 
ever, the composition of these ‘‘natural’’ political units were not 
specifically defined. It was generally accepted that the units would 
be ‘‘self-evident entities,’’ or ‘‘nations, as history had delimited 
them.’’!° Application of this principle to certain units, such as those 
of an ethnic nature,'*! created a problem which was not resolved 
before World War II. Abuse of the principle added to the difficulty of 
determining its applicability. For example, Adolf Hitler espoused the 
principle of self-determination and then used it as a basis for his ter- 
ritorial expansion immediately prior to World War II.'% 


During World War II, as in World War I, one of the purposes for 
which the Allies fought was to further the principle of self-deter- 
mination.'!*? The focus of the principle at that time was still on the 
national unit.'** This emphasis was to see a change with the estab- 
lishment of the United Nations. 





'88 Address by President Wilson to Congress, Feb. 11, 1918, reprinted in H. Johnson, 
Self-Determination within the Community of Nations 33 (1967). 

'8°L.. Buchheit, Succession: The Legitimacy of Self-Determination 6 (1978). 

190Jd. 

191fd. 

'®2Schoenberg, Limits on Self-Determination, 6 Israel Y.B. On Human Rights 91, 99 
(1976). 

13H. Johnson, Self-Determination within the Community of Nations 34 (1967). 

'94]d. at 35. 
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B. SELF-DETERMINATION UNDER 
THE UNITED NATIONS 


1. Generally. 


It was at the San Francisco Conference in 1945 that there appeared 
to be a change in the focus of the principle of self-determination 
from the emphasis on national self-determination to that of self- 
determination of peoples. Among the goals of the United Nations 
was to provide for the respect of the ‘‘self-determination of 
peoples.’’'® The official interpretation of the Coordination Com- 
mittee concerning the insertion of the phrase, although actually of 
limited aid in interpreting its insertion, was: 


The Committee understands that the principle of equal 
rights and that of self-determination are two complemen- 
tary parts of one standard of conduct; 


that the respect of that principle is a basis for the 
development of friendly relations and is one of the mea- 
sures to strengthen universal peace; 


that an essential element of the principle in question is a 
free and genuine expression of the will of the people, 
which avoids cases of the alleged expression of the 
popular will, such as those used for their own ends by Ger- 
many and Italy in later years.'* 


The official interpretation does make it clear that the principle of 
self-determination was deemed crucial to friendly relations and 
world peace. The phrase was adopted as part of Article 1(2) of the 
United Nations Charter, with no clear understanding ‘‘of the dif- 
ference, if any, among ‘nations,’ ‘peoples,’ and ‘states’. . . .”’!®” This 
phrase remained to be clarified by subsequent actions and interpre- 
tations of the United Nations. 


Article 55 of the Charter also specifically declares the principle of 
self-determination of the peoples. Article 55 states in part: ‘‘With a 
view to the creation of conditions of stability and well-being which 
are necessary for peaceful and friendly relations among nations 
based on respect for the principle of equal rights and self-determina- 
tion of peoples, the United Nations shall. . . .”’ 





16) .N. Charter art. 1, para. 2. 

1%66§ Documents of the United Nations Conference on International Organization, 
San Francisco, 1945, 455 (1945). 

197R. Russell, A History of the United Nations Charter 813 (1958). 
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The principle of self-determination of peoples is noted in Article 
73, concerning the administration of non-self-governing territories, 
and in Article 76, concerning trust territories. Article 73b provides 
that one of the ends of the administration system for non-self- 
governing territories is ‘‘to develop self-government. . . [by taking 
into account]. . . the political aspirations of the peoples. . . .’’ Arti- 
cle 76b states that one of the basic objectives of the trusteeship 
system is to progress ‘‘towards self-government or indepen- 
dence. . . [taking into consideration]. . . the freely expressed wishes 
of the peoples concerned... .”’ 


In addition to the United Nations Charter, other expressions of the 
United Nations contain statements of the principle of self-determi- 
nation of peoples. For example, Article 21 of the Universal Decla- 
ration of Human Rights'®* reads in part: ‘“The will of the people shall 
be the basis of the authority of government.’’ In addition, the con- 
cept of self-determination was specifically made a fundamental 
human right in 1961 in General Assembly Resolution 1514(XV), en- 
titled ‘‘Declaration on the Granting of Independence to Colonial 
Countries and Territories.’’!®° The resolution states in part: 


1. The subjection of peoples to alien subjugation, domina- 
tion and exploitation constitutes a denial of fundamental 
human rights, is contrary to the Charter of the United Na- 
tions and is an impediment to the promotion of world 
peace and cooperation. 


2. All peoples have the right to self-determination, by vir- 
tue of that right they freely determine their political 
status and freely pursue their economic, social and 
cultural development. 


That self-determination was a right of peoples was reinforced in 
1966, when the General Assembly adopted Resolution 2200(XXI)?° 
which contained the International Covenant on Economic, Social 
and Cultural Rights and the International Convenant on Civil and 
Political Rights. The identical Article 1 of each covenant reads in 
part: 

1. All peoples have the right of self-determination. By 
virtue of that right they freely determine their political 
status and freely pursue their economic, social and 
cultural development. 





196G.A. Res. 217A, U.N. Doc. A/810, at 71-77 (1948). 
199G_.A. Res. 1514, 15 U.N. GAOR Supp. (No. 16), at 66, U.N. Doc. A.4683 (1961). 
200G.A. Res. 220, 21 U.N. GAOR Supp. (No. 16), at 49, U.N. Doc. A/6316 (1967). 
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3. The States Parties to the present Covenant, including 
those having responsibility for the administration of Non- 
Self-Governing and Trust Territories, shall promote the 
realization of the right of self-determination, and shall 
respect that right, in conformity with the provisions of the 
United Nations Charter. 


Following the adoption of this and previous resolutions, there was 
left no doubt that self-determination is a right of the peoples. 


The next major step was taken by the General Assembly by con- 
sensus in 1970 with the adoption of Resolution 2625(XXV), entitled 
‘*Declaration on Principles of International Law Concerning Friend- 
ly Relations and Co-Operation Among States in Accordance with the 
Charter of the United Nations.’’?°' This resolution recognized the 
concept of self-determination as a principle of international law, and 
in pertinent part states: 


The General Assembly, 


Convinced that the subjection of people to alien sub- 
jugation, domination and exploitation constitutes a major 
obstacle to the promotion of international peace and 
security, 


Convinced that the principle of equal rights and self- 
determination of peoples constitute a significant contri- 
bution to contemporary international law, and that its ef- 
fective application is of paramount importance for the 
promotion of friendly relations among states, based on 
respect for the principle of sovereign equality, 


Convinced in consequence that any attempt aimed at 
the partial or total disruption of the national unity and ter- 
ritorial integrity of a state or country or at its political in- 
dependence is incompatible with the purposes and prin- 
ciples of the Charter, 


Considering that the progressive development and codi- 
fication of the following principles: 





201G.A. Res. 2625, 25 U.N. GAOR Supp. (No. 28), at 121, U.N. Doc. A/8028 (1971). 
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(a) The principle that states shall refrain in their inter- 
national relations from the threat or use of force against 
the territorial integrity or political independence of any 
state, or in any other manner inconsistent with the pur- 
poses of the United Nations. 


(b) The principle of equal rights and self-determination 
of peoples... . 


so as to secure their more effective application within the 
international community, would promote the realization 
of the purposes of the United Nations, 


Having considered the principles of international law 
relating to friendly relations and co-operation among 
states, 


1. Solemnly proclaims the following principles: The 
principle that states shall refrain in their use of force 
against the territorial integrity or political independence 
of any state, or in any other manner inconsistent with the 
purposes of the United Nations 


The principle of equal rights and self-determination of 
peoples 

By virtue of the principle of equal rights and self- 
determination of peoples enshrined in the Charter of the 
United Nations, all peoples have the right freely to deter- 
mine without external interference, their political status 
and to pursue their economic, social and cultural develop- 
ment, and every state has the duty to respect this right in 
accordance with the provisions of the Charter. 


Every state has the duty to promote, through joint and 
separate action, realization of the principle of equal rights 
and self-determination of peoples, in accordance with the 
provisions of the Charter, and to render assistance to the 
United Nations in carrying out the responsibilities en- 
trusted to it by the Charter regarding the implementation 
of the principle, in order: 


(a) To promote friendly relations and co-operation 
among states; and 
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(b) To bring a speedy end to colonialism, having due 
regard to the freely expressed will of the peoples con- 
cerned; 


and bearing in mind that subjection of peoples to alien 
subjugation, domination and exploitation constitutes a 
violation of the principle, as well as a denial of funda- 
mental human rights, and is contrary to the Charter. 


Every state has the duty to promote through joint and 
separate action universal respect for and observance of 
human rights and fundamental freedoms in accordance 
with the Charter. 


The establishment of a sovereign and independent state, 
the free association or integration with an independent 
state or the emergence into any other political status free- 
ly determined by a people constitute modes of imple- 
menting the right of self-determination by that people. 


Every state has the duty to refrain from any forcible ac- 
tion which deprives peoples referred to above in the elab- 
oration of the present principle of their right to self- 
determination and freedom and independence. In their 
actions against, and resistance to, such forcible action in 
pursuit of the exercise of their right to self-determination, 
such peoples are entitled to seek and to receive support in 
accordance with the purposes and principles of the 
Charter. 


The territory of a colony or other non-self-governing ter- 
ritory has, under the Charter, a status separate and dis- 
tinct from the territory of the state administering it; and 
such separate and distinct status under the Charter shall 
exist until the people of the colony or non-self-governing 
territory have exercised their right of self-determination 
in accordance with the Charter and particularly its pur- 
poses and principles. 


Nothing in the foregoing paragraphs shall be construed 
as authorizing or encouraging any action which would dis- 
member or impair, totally or in part, the territorial in- 
tegrity or political unity of sovereign and independent 
states conducting themselves in compliance with the prin- 
ciple of equal rights and self-determination of peoples as 
described above and thus possessed of a government 
representing the whole people belonging to the territory 
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without distinction as to race, creed or colour, 


Every state shali refrain from any action aimed at the 
partial or total disruption of the national unity and ter- 
ritorial integrity of any other state or country. 


General Part 
2. Declares that: 


In their interpretation and application the above prin- 
ciples are interrelated and each principle should be con- 
strued in the context of the other principles, 


Nothing in this Declaration shall be construed as preju- 
dicing in any manner the provisions of the Charter or the 
rights and duties of Member States under the Charter, tak- 
ing into account the elaboration of these rights in this 
Declaration, 


3. Declares further that: 


The principles of the Charter which are embodied in this 
Declaration constitute basic principles of international 
law, and consequently appeals to all states to be guided by 
these principles in their international conduct and to 
develop their mutual relations on the basis of the strict 
observance of these principles. 


One aspect of the applicability of the principle of self-determina- 
tion that was not made clear in the Declaration is that of determining 
what entity composes a ‘“‘people.’’ In fact, there exists no clear 
definition of what entity comprises a ‘‘people.’’ Elements have, 
however, been compiled from discussions of the United Nations on 
the subject of the definition of ‘‘people’’ that are helpful for deter- 
mining the eligibility of an entity for the application of the principle 
of self-determination: 


These elements can be taken into consideration in specific 
situations in which it is necessary to decide whether or not 
an entity constitutes a people fit to enjoy and exercise the 
right of self-determination: 


(a) The term ‘‘people’’ denotes a social entity possessing a 
clear identity and its own characteristics; 


(b) It implies a relationship with a territory, even if the 
people in question have been wrongfully expelled from it 
and artificially replaced by another population; 
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(c) A people should not be confused with ethnic, religi- 
ous, or linguistic minorities, whose existence and rights 
are recognized in article 27 of the International Covenant 
on Civil and Political Rights. 


With regard to minorities, there is one principle of special 
importance. This is the principle developed in the Declara- 
tion on Principles of International Law concerning Friend- 
ly Relations and Co-operation among States in accordance 
with the Charter of the United Nations (General Assembly 
resolution 2625(XXV), first proclaimed in the Declaration 
on the granting of independence to colonial countries and 
peoples; it was subsequently echoed in many other reso- 
lutions of the United Nations General Assembly. This prin- 
ciple reads as follows: 


Nothing in the foregoing paragraphs [formulating the 
principle of equal rights and self-determination of 
peoples] shall be construed as authorizing or encourag- 
ing any action which would dismember or impair, total- 
ly or in part, the territorial integrity or political unity of 
sovereign and independent States conducting 
themselves in compliance with the principle of equal 
rights and self-determination of peoples as described 
above and thus possessed of a government representing 
the whole people belonging to the territory without 
distinction as to race, creed or colour. 


Every State shall refrain from any action aimed at the 
partial or total disruption of the national unity and ter- 
ritorial integrity of any other State or country. 


Thus, according to this text, the principle of self-determi- 
nation cannot be regarded as authorizing dismemberment 
or amputation of sovereign States exercising their sover- 
eignty by virtue of the principle of self-determination of 
peoples.?° 


In addition to the restrictions on the definition of the word 
**peoples,’’ there is a restriction on the general applicability of the 
principle of self-determination; self-determination generally is not 
applicable when it involves the territorial integrity of a nation. In ad- 
dition to its expression in other documents, such as the Declaration 
on Principles of International Law Concerning Friendly Relations 





224. Cristescu, The Right of Self-Determination 41 (1981). 
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and Co-Operation Among States in Accordance with the Charter of 
the United Nations and the Declaration on the Granting of In- 
dependence to Colonial Countries and Territories, Article 2(4) of the 
United Nations Charter provides: ‘‘All Members shall refrain in their 
international relations from the threat or use of force against the ter- 
ritorial integrity. . . of any state... .”’ 


That the principle of territorial integrity could take precedence 
over self-determination was clearly stated in an advisory opinion of 
the International Court of Justice.2°* The Court had been asked to 
opine whether neighboring Morocco and Mauritania had any claim, 
based on territorial integrity, that would bar the application of the 
principle of self-determination under General Assembly Resolution 
1514(XV) to the Western Sahara. Although the court held in that par- 
ticular case that self-determination would take precedence over the 
claims of territorial integrity, it is significant that the court stated: 


The materials and information presented to it do not es- 
tablish any tie of territorial sovereignty between the ter- 
ritory of Western Sahara and the Kingdom of Morocco or 
the Mauritanian entity. Thus the court has not found legal 
ties of such a nature as might affect the application of 
resolution 1514(XV) in the decolonization of Western 
Sahara, and, in particular, of the principle of self-determi- 
nation through the free and genuine expression of the will 
of the peoples of the territory.?% 


Therefore, it appears that territorial integrity can render the princi- 
ple of self-determination inapplicable in a situation where the facts 
call for such an outcome. 


A gauge to determine whether or not a peoples have attained 
political self-determination have been set forth in General Assembly 
Resolution 2625(XXV). Resolution 2625(XXV) in pertinent part 
states: ‘‘The establishment of a sovereign and independent State, 
the free association or integration with an independent State or the 
emergence into any other political status freely determined by a peo- 
ple constitute modes of implementing the right of self-determination 
by that people.’’ It immediately becomes apparent that the type of 
government attained must be based on the free will of the people. 
Second, self-determination does not necessarily require the estab- 
lishment of a separate state; the type of political entity is to be the 
choice of the people. 





2*3Advisory Opinion on Western Sahara (Spain v. Morocco v. Mauritania), 1975 
LC.J. 
204]/d. at 68. 
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Before examining the actions of the United Nations that are par- 
ticular to the Islands, it is helpful to further analyze the application 
of the principle of self-determination to determine its general] pur- 
pose. The principle of self-determination has many facets. The 
general purpose behind the concept of self-determination is the de- 
velopment of friendly relations between nations and universal 
peace. This was the purpose that was expressed in its early devel- 
opment and is still the prime consideration as expressed in the recent 
resolutions. Therefore, any analysis of the application of the prin- 
ciple of self-determination must take this primary purpose into con- 
sideration. 


This completes the analysis of the development of the principle of 
self-determination in the United Nations. Before applying the results 
of this analysis to the Islands, it is important to see what action has 
already been taken by the United Nations concerning the Islands. 
This will facilitate an evaluation of the action that already has been 
taken, and a determination of what further actions should be under- 
taken. 


2. As applied to the islands 


In addition to the general resolutions discussed above, the United 
Nations has adopted specific resolutions pertaining to the Islands. 
Almost five years after Resolution 1514(XV) was adopted, the most 
significant resolution specifically concerning the Islands was 
adopted. Resolution 2065(XX), entitled ‘‘Question of the Falkland 
Islands (Malvinas)’’ was adopted on December 16, 1965,?°5 and states 
in pertinent part: 


Noting the existence of a dispute between the Govern- 
ments of Argentina and the United Kingdom of Great Brit- 
ain and Northern Ireland concerning sovereignty over the 
said Islands, 


1. Invites the Governments of Argentina and the United 
Kingdom of Great Britain and Northern Ireland to proceed 
without delay with the negotiations recommended by the 
Special Committee on the Situation with regard to the Im- 
plementation of the Declaration on the Granting of In- 
dependence to Colonial Countries and Peoples with a view 
to finding a peaceful solution to the problem, bearing in 
mind the provisions and objectives of the Charter of the 
United Nations and of General Assembly resolution 





2°6G.A. Res. 2065, 20 U.N. GAOR Supp. (No. 14) at 57, U.N. Doc. A/4354 (1965). 
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1514(XV) and the interests of the population of the Falk- 
land Islands (Malvinas); .. . . 


The Conclusions and Recommendations of the Special Committee 
noted in the Resolution read: 


(a) The Special Committee examined the situation in 
the Non-Self-Governing Territory of the Falkland Islands 
(Malvinas) and heard the statements of the representative 
of the Administering Power and the representative of Ar- 
gentina; 


(b) The Special Committee confirms that the provisions 
of the Declaration on the Granting of Independence to 
Colonial Countries and Peoples apply to the Territory of 
the Falkland Islands (Malvinas); 


(c) The Special Committee notes the existence of a 
dispute between the Government of the United Kingdom 
of Great Britain and Northern Ireland and that of Argen- 
tina concerning sovereignty over the Falkland Islands 
(Malvinas); 


(d) The Special Committee invites the Governments of 
the United Kingdom and Argentina to enter into negotia- 
tions with a view to finding a peaceful solution to this 
problem, bearing in mind the provisions and objectives of 
the United Nations Charter and resolution 1514(XV) (of 14 
December 1960), the interests of the population of the 
Islands and the opinions expressed during the course of 
the general debate; . . . .7° 


Reading the resolution and the recommendations and conclusions of 
the Committee together, several matters become apparent. One is 
that Resolution 1514(XV) applies to the Islands. Another is that the 
issue of sovereignty is considered the most significant issue regard- 
ing the settlement of the dispute and that the method selected to 
resolve the dispute is bilateral negotiations between the two coun- 
tries. Furthermore, the wording of the documents and the emphasis 
placed on the sovereignty issue appear to deemphasize the principle 
of self-determination. In this regard, the wording emphasized that 
the ‘‘interests’’ of the Islanders and not their ‘‘wishes’’ are to be 
considered. Therefore, even though Resolution 1514(XV), presum- 





20619 U.N. GAOR Annex 8 (Agenda Item 21, addendum item part 1), at 439, U.N. 
Doc. A/5800/Rev. 1 (1964-65). 
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ably including the principle of self-determination, is to be applied, 
the emphasis is not in that direction. 


In 1973, almost eight years after Resolution 2065(XX) was 
adopted, the General Assembly adopted Resolution 3160(XXVIID), 
entitled ‘‘Question of the Falkland Islands (Malvinas).’’ In this 
resolution, the General Assembly, after recalling Resolutions 
1514(XV) and 2065(XX) and expressing concern that eight years had 
passed since 2065(XX) had been adopted, stated in pertinent part: 


Mindful that resolution 2065(XX) indicates that the way 
to put an end to this colonial situation is the peaceful solu- 
tion of the conflict of sovereignty between the Govern- 
ments of Argentina and the United Kingdom with regard 
to the aforementioned islands; 


2. Declares the need to accelerate the negotiations be- 
tween the Governments of Argentina and the United 
Kingdom of Great Britain called for in General Assembly 
resolution 2065(XX) in order to arrive at a peaceful solu- 
tion of the conflict of sovereignty between them con- 
cerning the Falkland Islands (Malvinas);?°7 


The resolution, as well as the resolution of the Special Committee 
upon which it was based, also made reference to the ‘‘interests’’ and 
‘‘well-being’’ of the Islanders. However, as with Resolution 
2065(XX) and the companion Conclusions and Recommendations of 
the Special Committee, the emphasis is on solving the sovereignty 
issue. The application of the principle of self-determination is raised 
by reference to Resolution 1514(XV) and the Charter of the United 
Nations. Bilateral negotiations were still being encouraged as the 
method to solve the sovereignty issue, although it had been admitted 
that not much progress has been made. 


The situation had not improved before the armed conflict began on 
April 2, 1982. The bilateral negotiations had not proved to be helpful 
to any significant extent. The last General Assembly Resolution on 
this matter stated: 


The Generali Assembly decided to defer until its thirty- 
seventh session consideration of the question of the Falk- 





207G_.A. Res. 3160, 28 U.N. GAOR Supp. (No. 30) at 108-09, U.N. Doc A/9030 (1973). 
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land Islands (Malvinas) and requested the Special Com- 
mittee on the Situation with Regard to the Implemen- 
tation of the Declaration on the Granting of Independence 
to Colonial Countries and Peoples to continue to keep the 
situation in the territory under review and to report 
thereon to the Assembly.?° 


The situation was no closer to being solved in 1982 than it had been 
seventeen years earlier when Resolution 2065(XX) had been adopted 
and bilateral negotiations undertaken. Further, there did not appear 
to be a solution in sight. 


Both the general and specific resolutions of the General Assembly 
concerning the Islands emphasized the issue of sovereignty over the 
issue of the applicability of the principle of self-determination. 
However, because the resoiutions refer to Resolution 1514(XV), it 
cannot be said that the principle of self-determination was wholly 
inapplicable. 


C. EVALUATION OF THE COMPETING 
CLAIMS OF ARGENTINA AND 
GREAT BRITAIN 


1. The claim of Argentina. 


Argentina claims that the principle of self-determination does not 
apply to the Islands. Its claim is generally based upon the following 
reasons. 


First, because Argentina lost the Islands in 1833, allegedly due to 
an illegal act, the principle of territorial integrity is asserted to take 
precedence over the principle of self-determination, as required by 
paragraph 6 of Resolution 1514(XV).2°° Second, if the illegal expul- 
sion is accepted by the world community, the unacceptable con- 
clusion would follow that it is proper to replace the indigenous 
population with the colonial populace.”!° Third, the population is of 
such a composition so as to make the principle of self-determination 
inapplicable. For example, forty percent of the population consists 





208G.A. Res. 36/416, 36 GAOR Supp. (No. 48) at 511, U.N. Doc. A/36/48 (1981). 

2°Letter dated May 6, 1976, from the Permanent Representative of Argentina to 
the Chairman of the Special Committee, reprinted in 31 GAOR (1044th and 1056th 
mtgs.) Supp. (No. 23) at 200, U.N. Doc. A/31/23/Rev. 1 (1976). 
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of British civil servants and employees of a private company which 
owns nearly 50 percent of all property in the Islands.?"! In addition, 
unlike anywhere else in the Americas, the population is declining.?!” 
Fourth, Resolutions 2065(XX) and 3160(XXVIII) ‘‘clearly refer to the 
‘interests’ of the population of the islands and not to its ‘wishes.’’’?!* 
Finally, the location and economic aspects of the Islands are such as 
to make them logically part of Argentina.*"* 


Generally, the Argentine position concerning the applicability of 
the principle of self-determination can be summed up as follows: 


. . . this principle of self-determination of peoples, recog- 
nized in Article 10, paragraph 2 of the Charter, should in 
such exceptional cases be viewed in the light of cir- 
cumstances. Indiscriminate application of the principle of 
self-determination to Territories so thinly inhabited by na- 
tionals of the colonial Power would place the destiny of 
such a Territory in the hands of the Power which had in- 
stalled itself there by force, in violation of the most ele- 
mentary rules of international law. The fundamental prin- 
ciple of self-determination must not be utilized in order to 
convert illegal possession into full sovereignty under a 
mantle of protection to be provided by the United Na- 
tions.?!5 


An analysis of Argentina’s claim shows that it recognizes the prin- 
ciple of self-determination. The issue is the application of the prin- 
ciple to the Islands. The claim of Argentina can be summarily dis- 
missed if the conclusions concerning the competing claims to sover- 
eignty are accepted. If Great Britain has attained sovereignty over 
the Islands, the Argentine claim to sovereignty is not a bar to the ap- 
plication of the principle of self-determination. On the other hand, 
Argentina argues that, if it is entitled to sovereignty over the 
Islands, the principle of territorial integrity would take precedence 
over the principle of self-determination. This conclusion is based on 
the Western Sahara opinion and the applicable resolutions, includ- 
ing Resolution 1514(XV) and 2625(XXV). 


It is understandable why the United Nations placed so much em- 
phasis on the settlement of the sovereignty issue. With this issue set- 





211fd. 

212/d. at 201. 
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215]d_ 


48 





1985] THE FALKLANDS (MALVINAS) DISPUTE 


tled, determining the applicability of the principle of self-determi- 
nation would be significantly easier. The most difficult problem is 
determiiting the applicability of the principle prior to settling the 
sovereignty issue. 


In determining the applicability of any principle, it is generally 
advisable to start with the general purpose of the principle. The 
general purpose of self-determination is to develop friendly relations 
and universal peace. If Argentina and Great Britain cannot settle the 
issue of sovereignty, it would seem that the application of the princi- 
ple of self-determination would be beneficial for world order. 


The reasons Argentina uses to support its claim, relating to the 
Islanders themselves, are related to the issue of determining 
whether or not they are a ‘‘peoples.’’ Although the term ‘‘peoples’’ 
has not been well-defined, it is clear, by using the available criteria, 
that the Islanders are an entity, although not a completely stable 
one. On the other hand, most of the Islanders trace their roots to the 
Islands; the Islands are their home and source of livelihood. Even 
conceding that their ancestors may have wrongfully replaced other 
settlers 149 years ago, the principle should apply. In this regard, if 
every nation were to try to reorder the current political divisions 
based upon a determination of the ‘‘peoples’’ a century and a half 
ago by using current criteria, it is obvious that a turbulent situation 
would result. 


Furthermore, if the Islanders are not to be considered the 
‘‘peoples’’ for the purpose of self-determination, there is currently 
no other entity available that would qualify. No portion of the popu- 
lation of Argentina, apart from the sovereignty claim, has such ties 
to the Islands as to give it a status as a ‘‘peoples’’. The Islanders, 
therefore, are the entity to be considered as a peoples for the pur- 
pose of self-determination. 


That Resolutions 2065(XX) and 3160(XXVIII) refer to the interests, 
rather than the wishes, of the ‘‘peoples’’ does not bar the application 
of the principle of self-determination. Article 73 of the Charter also 
addresses the ‘‘interests of the inhabitants,’’ although Resolution 
1514(XV) states that self-determination is the method of assuring 
those interests. In addition, Resolutions 2065(XX) and 3160 (XXVIII) 
make reference to Resolution 1514(XV). Other resolutions, such as 
Resolution 2625(XXV), consider the principle of self-determination 
as it exists under the Charter to be applicable to the decolonization 
process. To allow a nation rather than the people to determine its 
own interests would be a change from the past procedures of the de- 
colonization process and, in essence, would allow for a new form of 
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colonization by the determining nation. Therefore, the practice of 
determining the interests of a ‘‘peoples’’ must be consistent with 
ascertaining their wishes under the principle of self-determination. 


The Islands’ economic ties and location adjacent to Argentina are 
not sufficient factors to bar the application of the principle of self- 
determination. These factors would be present in most decoloniza- 
tion situations. In fact, the relationship with Argentina, with the 
acknowledged resulting benefits, would be an advantage to the 
Islanders regardless of the type of state status they chose, whether 
independent or dependent. Whatever the outcome, it is hoped for 
the benefit of the Islanders, such relationship can continue. 


Argentina’s claim, therefore, can only be sustained if it were to 
prevail upon the issue of sovereignty. In all other cases, however, 
the principle of self-determination should be applicable. When ap- 
plicable, it should be applied to the Islanders as the appropriate 
**peoples’’. In that way, the general purposes of the principle of self- 
determination, friendly relations and peace, could be achieved. 


2. The claim of Great Britain 


Great Britain asserts several reasons to support its contention that 
the principle of self-determination applies to the Islands. First, the 
evidence does not show that there was an illegal eviction of the Ar- 
gentine settlers in 1833.?'° In support of this assertion, the Perma- 
nent Representative from Great Britain has stated: 


It may also be helpful if I comment on the incident in 
1833, .. when British sovereignty was confirmed. In 
January 1833, a British naval vessel peaceably reasserted 
British sovereignty, which was first established in 1765. 
There is no substance in the suggestion that a British cor- 
vette ousted by violence the Argentine authorities es- 
tablished in the Islands. The only persons sent back to 
Argentina under duress were the ringleaders of a mutiny 
that had occurred at the small Buenos Ayrean settlement. 
The mutineers had killed their commander. The com- 
mander of a Buenos Ayrean schooner, which was there at 
the time, had placed these mutineers in irons aboard a 
British schooner, and they were, at his request, taken to 





216Letter dated Mar. 3, 1976, from the Permanent Representative of the United 
Kingdom of Great Britain and Northern Ireland to the Chairman of the Special Com- 
mittee, reprinted in 31 GAOR (1055th and 1056th mtgs.) Supp. (No. 23) at 196, U.N. 
Doc. A/31/23 Rev. 1 (1976). 
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Buenos Aires. Some of the civilian inhabitants elected to 
be repatriated and son 2 chose to stay behind. Not a shot 
was fired on either side.?!7 


Second, the principle of self-determination has previously taken 
precedence as the procedure favored in decolonization.?'* Third, the 
use by the United Nations of the term ‘“‘interests’’ rather than 
‘‘wishes’’ does not mean that the principle of self-determination 
does not apply.?!* Fourth, the application of the principle of self- 
determination is not barred despite the Islands’ small population, 
economic and geographic relationship to Argentina,?”° and the Is- 
landers wish to retain their ties with Great Britain and not become 
independent.*?' Finally, the ‘‘essential point’’ in the view of Great 
Britain, is that the Islanders and their ancestors have been in pos- 
session of the Islands for 149 years.?22 


An analysis of Great Britain’s claim shows that the sovereignty 
claim should not prevail over the principle of self-determination. 
Great Britain took issue with the Argentinian claim that there was 
an illegal eviction in 1833 and emphasized that the Islanders have 
been in continuous possession of the Islands for 149 years. In ad- 
dition, Great Britain’s claim reflects the principle of self-determina- 
tion, that the wishes of the people should prevail. Furthermore, the 
claim recognizes that the ‘‘peoples,’’ whose ‘‘wishes’’ should be re- 
spected, are the Islanders. Although the argument can be made that 
this conclusion is self-serving, Great Britain’s claim in this regard is 
correct. The Islanders are the proper entity to be classified as the 
‘*peoples’’ for the purpose of applying the principle of self-determi- 
nation; there is no other logical entity. Great Britain is also correct in 
its assessment of the economic and geographical factors. While these 
factors are to be considered, they are not determinative when con- 
sidering the applicability of the principle. Great Britain recognizes 
that the principle of self-determination requires that the people, and 
not another nation, must determine its wishes. 


Great Britain’s claim, therefore, is supported by factors that are in 
accordance with the general purpose of the principle of self-determi- 
nation and is in conformance with the past practice of the United 





217Jd. 

2!8British Foreign Office, supra note 76, at 6. 
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222Letter dated Mar. 3, 1976, from the Permanent Representative of the United 
Kingdom of Great Britain and Northern Ireland to the Chairman of the Special Com- 
mittee, reprinted in 31 GAOR (1055th and 1056th mtgs.) Supp. (No. 23) at 196, U.N. 
Doc. A/31/23 Rev. 1 (1976). 
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Nations’ decolonization process. In addition, the claim recognizes 
that the wishes of the ‘‘peoples’’ is the key consideration and that 
the interests are not determinative. Generally, Great Britain’s claim 
reflects the principle of self-determination. 


D. COMPARISON OF THE COMPETING 
CLAIMS OF ARGENTINA 
AND GREAT BRITAIN 


Sovereignty is the key consideration in comparing the competing 
claims of Argentina and Great Britain. If it is determined that the 
Islands comprise a part of the territorial integrity of Argentina, then 
Argentina's claim that the principle of self-determination does not 
apply should prevail. This would be consistent with the opinion of 
Western Sahara and Resolutions 1514(XV) and 2625(XXV). How- 
ever, if it is determined that the issue of sovereignty should be deter- 
mined in favor of Great Britain or that the issue cannot be deter- 
mined then the claim of Great Britain should be persuasive. In either 
of these latter two cases, the principle of self-determination should 
be applied to the Islands. However, if it can be shown that the 
Islands are part of the territory of Argentina, the principle of self- 
determination should not apply. Since this fact cannot be estab- 
lished, the principle should be applied with the Islanders deter- 
mining the outcome. 


VI. ASSESSMENT OF THE COMPETING 
CLAIMS OF ARGENTINA AND GREAT 
BRITAIN CONCERNING THE USE 
OF ARMED FORCE 


A. METHODOLOGY 


The competing claims of Argentina and Great Britain concerning 
the use of armed force beginning on April 2, 1982 and continuing 
thereafter will be discussed in this section. Each state claims that the 
other state was the aggressor and that its own military action was 
taken in self-defense. The task in this section will be to analyze the 
claims of both states and determine whether or not either claim can 
be justified based upon the international law pertaining to self- 
defense. 


The methodology that will be used to analyze the claims will be as 
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follows. First, the claims of each of the participants will be set forth. 
Second, the applicable international law pertaining to self-defense 
will be determined and examined. Third, the international law per- 
taining to self-defense will be used to critically analyze the claims. 
The multifactor analysis of Professor Myres McDougal and Mr. 
Florentino Feliciano will be employed to accomplish this analysis.?2° 
Using the specific criteria of the multifactor analysis, a determina- 
tion of the validity of the respective claims will be made. Fourth, a 
critical comparison of the claims of Argentina and Great Britain will 
be performed. By using this methodology, a well-grounded conclu- 
sion should be attained regarding each party’s justification for its 
resort to armed force on the basis of self-defense. 


B. STATEMENT OF THE CLAIMS 
1. The claim of Argentina. 


The claim of Argentina was stated by Dr. Nicanor Costa-Mendez, 
the Argentine Minister of Foreign Affairs, at the United Nations 
Security Council. Mr. Mendez stated that the use of armed force by 
Argentina on April 2, 1982 was justified on the basis of self-defense 
of its territorial rights, as the Islands are part of the territory of 
Argentina.?*4 According to Mr. Mendez, the necessity for the use of 
force was supported by many factors, including the illegal use of 
force by Great Britain 149 years ago to usurp the Islands and its 
subsequent use of force, under the guise of colonialism, to 
perpetuate the illegal occupation of the Islands.?75 In addition, 
significance was attached to the recent incidents between Argentina 
and Great Britain concerning the Islands.?26 Further, Mr. Mendez has 
stated that there can be no statute of limitations on Great Britain’s 
illegal act in 1833227 and that the United Nations Charter cannot be 
used to legalize an illegal act that took place before its adoption.??8 In 
regard to this latter point, Mr. Mendez stated: 


Furthermore, we have been accused in this chamber of 
violating Article 2(3) and (4) of the United Nations 
Charter. No provision of the Charter can be taken to mean 
the legitimization of situations which have their origin in 
wrongful acts, in acts carried out before the Charter was 





223M. McDougal & F. Feliciano, supra note 146, at chs. 2, 3. 
224S/P.V. 2350 at 11 (Apr. 3, 1982). 
225S/P.V. 2366 at 56 (May 23, 1982). 
226S/P.V. 2350 at 11 (Apr. 3, 1982). 
2278/P.V. 2366 at 56 (May 23, 1982). 
228S/P.V. 2350 at 11 (Apr. 3, 1982). 
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adopted and which subsisted during its prevailing force. 
Today, in 1982, the purposes of the Organization cannot 
be invoked to justify acts carried out in the last century in 
flagrant violation of principles that are today embodied in 
international law.?2° 


Mr. Mendez also asserted that Argentina had not been hasty in 
resorting to self-defense. He stated that Argentina has attempted to 
solve the situation by the use of peaceful procedures since the 
Islands were first usurped by Great Britain in 1833. Because of the 
unyielding attitude of Great Britain, however, the negotiations have 
not resulted in any significant progress.?°° Argentina’s claim for its 
use of armed force in self-defense is based upon the initial and con- 
tinuous use of aggression by Great Britain and the lack of effective 
peaceful means of settling disputes to resolve the situation. 


2. The claim of Great Britain. 


Great Britain's claim for use of armed force is also based upon the 
right of self-defense. Great Britain issued a statement in May 1982 
which set forth its justification: 


Argentina is in flagrant and open violation of the funda- 
mental principles of the UN Charter by its unprovoked at- 
tack and subsequent military occupation of the Islands. 
Article 2 of the Definition of Aggression states that ‘the 
first use of armed force by a State in contravention of the 
Charter shall constitute prima facie evidence of an act of 
aggression. . .. (UN General Assembly Resolution 3314). 
These unlawful Argentine acts give Britain the right to use 
force in self-defence. This right, first exercised at the time 
of the invasion by the small detachment of Royal Marines 
on the Islands, extends to terminating the illegal occupa- 
tion. It is expressly recognized by Article 51 of the UN 
Charter, which makes it clear that the right of self- 
defence is ‘inherent’ and that nothing in the Charter is in- 
tended to impair it. In compliance with its obligations 
under Article 51, the British Government has reported all 
measures of self-defence to the Security Council. 


Security Council Resolution 502 recognizes that Argen- 
tina was responsible for the breach of the peace; it does 
not seek to inhibit Britain from exercising her inherent 
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right of self-defence. Article 51 preserves the right ‘until 
the Security Council has taken measures to maintain inter- 
national peace and security’. The Security Council deci- 
sion has clearly so far not proved effective to achieve its 
stated objective, since Argentina during April, far from 
withdrawing her forces in accordance with the Resolu- 
tion, sent reinforcements to the Islands. Agreement by 
Argentina to withdraw her forces, and to negotiate with- 
out preconditions for a diplomatic solution to the under- 
lying dispute, as required by the Resolution, would 
remove the major obstacle to its complete implementa- 
tion. 


Britain remains fully committed to the search for a 
diplomatic solution to the crisis, which is obviously pref- 
erable to military confrontation. Nevertheless, failing 
such a solution, Britain is fully justified in exercising her 
inherent right. Her use of military force is governed by the 
principles of necessity and the use of force proportionate 
to the threat, as required by international law. British 
forces have been deployed with the sole limited objective 
of securing, with minimum casualties on both sides, the 
withdrawal of Argentine forces from the Islands, as called 
for by SCR 502. They form part of the graduated pres- 
sure—diplomatic, economic and military—to induce 
Argentina to return to the negotiating table.?*! 


Great Britain has based its justification for use of armed force on 
the necessity to react to the use of armed force by Argentina. 
Therefore, like Argentina’s claim, the validity of Great Britain’s 
claim must be examined in the context of the applicable inter- 
national law of self-defense. The task now is to determine and ex- 
amine that law. 


C. THE RIGHT OF NATIONAL 
SELF-DEFENSE 
1. Under customary international law 


In order to maintain a minimum world order system, illegal coer- 
cion must be prohibited. At the same time, however, this prohibition 
must be balanced with the right to self-defense. The purpose of such 
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a system is to deter aggression and to protect the inclusive interests 
of states. Such a system was developed by the nation states as a part 
of customary international law. 


Under customary international law there existed four recognized 
methods of self-help:?°? retorsion, reprisals, intervention, and self- 
defense.?** Prior to a state resorting to the contemplated measures of 
self-defense, the situation must be examined to see if two principal 
requirements are met. These requirements are necessity and pro- 
portionality. A third requirement, that actually is a corollary to 
necessity, is the requirement to initially make use of any available 
peaceful procedures. 


The requirements of self-defense under customary were demon- 
strated in the much-cited Caroline case.?*4 In that case, insurgents in 
Canada in 1837 had been receiving men and equipment from the 
American side of the Niagara River. The Caroline was a steamer that 
was being used to transport the men and equipment. The United 
States government did not, because of inability or lack of desire, 
take action to stop the trips of the Caroline. On December 29, 1837, 
Canadian soldiers crossed the river to the American side, attacked 
the Caroline, and set her adrift. This action resulted in casualties 
among the United States citizens defending the vessel. In addition, 
the Caroline was destroyed on the Niagara Falls. 


Some Canadians had been captured in the assault. In its request for 
their release, Canada claimed that it had been justified in having 
taken armed action based upon the right of self-defense. In the ensu- 
ing negotiations, both governments had agreed upon the existence 
of a principle of self-defense, but the United States denied its ap- 
plicability in this instance. The case was finally settled by an apology 
from the British Minister, but with no acts by Britain or the United 
States that would indicate that the armed action taken in self- 
defense had not been justified.?*° 


Explicit statements concerning the requirements of self-defense 
may be found in communications from Secretary of State Daniel 
Webster to the British Minister. Concerning the requirement of 
necessity and peaceful means, Secretary Webster stated: 





*snerly, supra note 138, at 398. 
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2341 C. Hyde, International Law 239-40 (2d ed. 1945) [hereinafter cited as 1 Hyde]. 

235See Mallison, Limited Naval Blockade or Quarantine-Interdiction: National and 
Collective Defense Claims Valid Under International Law, 31 Geo. Wash. L. Rev. 335, 
348 (1962) (hereinafter cited as Mallison], wherein the same conclusion is drawn. 
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Undoubtedly, it is just, that, while it is admitted that ex- 
ceptions growing out of the great law of self-defence do 
exist, those exceptions should be confined to cases in 
which the necessity of that self-defense is instant, over- 
whelming, and leaving no choice of means, and no mo- 
ment for deliberation.?** 


This definition, especially the phrase ‘‘no moment for deliberation,’’ 
has been criticized as being too restrictive.?*” The criticism is par- 
ticularly telling today. The present era of potential warfare with 
limited warning time and extreme destruction makes states on op- 
posite sides of the world closer than neighboring states would have 
been in Secretary Webster’s time. Other portions of the definition re- 
main valid. The corollary requirement of seeking to take advantage 
of tne available peaceful means of settling disputes can be seen in 
the words ‘‘leaving no choice of means.’’ Secretary Webster has also 
set forth the requirement of proportionality; he stated that the 
method employed for self-defense must entail ‘‘nothing 
unreasonable or excessive, since the act justified by the necessity of 
self-defense must be limited by that necessity and kept clearly 
within it.’’25% 


In sum, the requirements of self-defense are necessity, including 
the corollary requirement of the need to take advantage of the avail- 
able peaceful means of settling disputes, and proportionality. 
Although it may be questionable whether or not the facts of the 
Caroline case could actually meet the strict legal requirements of 
the necessity standard, the proportionality requirement was clearly 
followed. The response of taking the measures necessary to destroy 
the vessel was proportionate to the military objective that had 
sought to had been accomplished. The Caroline case provides an ex- 
plicit expression of the legal requirements of the customary inter- 
national law concerning self-defense. 


2. Under the United Nations Charter. 


The United Nations Charter contains a codification of the cus- 
tomary international law of self-defense. The Charter establishes a 
minimum world order system by requiring the use of peaceful means 
in settling disputes, condemning aggression, and authorizing the 
right to resort to the use of the inherent right of self-defense. Article 





236Quoted in 1 Hyde, supra note 220, at 239. 

237See, e.g., L. Oppenheim, The Collected Papers of John Westlake on International 
Law 117-18 (1914); Mallison, supra note 235, at 348. 

238Quoted in Brierly, supra note 138, at 406. 
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2(3) of the Charter requires the resolution of disputes by peaceful 
means: ‘‘All members shall settle their international disputes by 
peaceful means in such a manner that international peace and 
security, and justice, are not endangered.’’ Article 2(4) condemns ag- 
gression by stating: ‘‘All members shall refrain in their international 
relations from the threat or use of force against the territorial in- 
tegrity or political independence of any state, or in any manner in- 
consistent with the Purposes of the United Nations.’’ That the in- 
herent right of self-defense continues to exist is made clear by Arti- 
cle 51, which states: 


Nothing in the present Charter shall impair the inherent 
right of individual or collective self-defense if an armed 
attack occurs against a Member of the United Nations, un- 
til the Security Council has taken the measures necessary 
to maintain international peace and security. Measures 
taken by Members in the exercise of this right of self- 
defense shall be immediately reported to the Security 
Council and shall not in any way affect the authority and 
responsibility of the Security Council under the present 
Charter to take at any time such action as it deems neces- 
sary in order to maintain or restore international peace 
and security. 


These three Articles must be read together to ascertain the proper 
balance of this world order system. The Articles reveal that force is 
only to be employed under the inherent right of self-defense. The 
use of force, based upon the customary law of self-defense, is not af- 
fected; this is an ‘‘inherent right.’ The condemnation of force under 
Article 2(4) does not apply to force actually being used in self- 
defense, thereby meeting the requirements of necessity and propor- 
tionality. The correctness of this conclusion is shown by the Travaux 
Preparatories of Committee I at San Francisco, which state, con- 
cerning Article 2(4), that ‘‘the use of arms in legitimate self-defense 
remains admitted and unimpaired. . . .'’?°* The key factor that must 
be understood is that the law of self-defense that existed under cus- 
tomary international law survives intact under the United Nations 
Charter. 


It is helpful to briefly examine the antithesis of self-defense, 
which is aggression. Although Article 2(4) condemns aggression, ag- 
gression is not defined anywhere in the Charter. Resolution 
2625(XXV), as it relates to the principle of self-determination, sets 





23%, Documents of the United Nations Conference on International Organization, 
San Francisco, 1945, 446 (1945). 
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forth some guidance concerning aggression. In pertinent part, the 
Resolution, in addition to proclaiming that aggression is a violation 
of international law, states: 


Every state has the duty to refrain from the threat or 
use of force to violate the existing international bounda- 
ries of another state or as a means of solving international 
disputes, including territorial disputes and problems con- 
cerning frontiers of states. 


Every state has the duty to refrain from any forcible ac- 
tion which deprives peoples referred to in the elaboration 
of the principle of equal rights and self-determination of 
their right to self-determination and freedom and inde- 
pendence. 


Under Resolution 2625(XXV), force should not be used to settle 
disputes over territory or to impede the application of the principle 
of self-determination to deserving peoples. 


It is interesting to review the guidance set forth in Resolution 
2625(XXV) concerning the settlement of international disputes by 
peaceful means. In this regard, the Resolution states: 


The parties to a dispute have the duty, in the event of 
failure to reach a solution by any one of the above peace- 
ful means, to continue to seek a settlement of the dispute 
by other peaceful means agreed upon by them. 


States parties to an international dispute, as well as 
other states, shall refrain from any action which may ag- 
gravate the situation so as to endanger the maintenance of 
international peace and security, and shall act in accor- 
dance with the purposes and principles of the United Na- 
tions. 


Besides condemning the use of force in international disputes, the 
Resolution requires the states to take advantage of more than one 
peaceful means of settling disputes and to refrain from aggravating 
the situation. 
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A definition of aggression is found in Resolution 3314(XXIX).?“° 
The Resolution also sets forth additional guidance concerning ag- 
gression. The Resolution contains eight articles. Article 1 defines ag- 
gression as ‘‘the use of armed force by a State against the sovereign- 
ty, territorial integrity or political independence of another State, or 
in any manner inconsistent with the Charter of the United 
Nations. .. .’’ Article 2 establishes a presumption concerning the 
first use of armed force by stating that ‘‘[t}he first use of armed force 
by a State in contravention of the Charter shall constitute prima 
facie evidence of an act of aggression. ...’’ Article 3 sets forth 
typical acts of aggression, including invasion of the territory of 
another state and blockade. Article 4 provides that the Security 
Council may determine acts to be aggressive even though they are 
not listed in Article 3. Three extremely significant provisions are 
contained in Article 5. The first provision disallows any justification 
for aggression. The second makes clear that wars of aggression are 
international crimes. The third provision provides that no advan- 
tages gained by aggression will be recognized. Article 6 reaffirms the 
use of lawful force or self-defense. Article 7 provides that nothing in 
the definition could be used to the prejudice of the right of self- 
determination, especially as it concerns peoples under colonial 
domination. The last article provides that the first seven articles are 
interrelated and should be read as a unit. 


The next logical inquiry is to determine who is to decide whether 
or not an act is aggression or self-defense. This is a critical inquiry 
because ‘‘aggressive war has been designated an international crime 
and nearly every aggressive act is sought to be portrayed as an act of 
self-defense.’’*4! The answer to this inquiry lies in Article 51 of the 





240G_A. Res. 3314, 29 U.N. GAOR Supp. (No. 31) at 142-44, U.N. Doc. A/9631 (1974). 
Historically, there has been an on-going debate regarding the utility of defining ag- 
gression. There was concern that, because the definition would necessarily be some- 
what vague and not capable of predetermining decisions, it would not aid decision- 
makers. Others felt that the purpose of the definition would not be to predetermine 
decisions, but to give more meaningful criteria to decisionmakers than the general 
rules available under articles 2(4) and 51 of the Charter. In addition, according to this 
latter view, these criteria would be applied to the facts to obtain reasonable, responsi- 
ble decisions, which could more readily be analyzed because they would have to be 
justified based upon these criteria. See McDougal & Feliciano, supra note 146, at 
143-55, for a discussion of the arguments. It is beyond the scope of this article to 
endeavor to prove one position or the other. However, it is interesting to note that 
the definition has been raised by the participants in the Iragqi-Iranian Dispute, see 
Ministry of Foreign Affairs of the Republic of Iraq, The Iraqi-Iranian Dispute: Facts v. 
Allegation 10-13 (1981), and in the dispute under study, see, British Foreign Office, 
supra note 76, at 9. Perhaps the use of the definition by these participants lends 
credence to the position that the definition has merit. 

*4!Brierly, supra note 138, at 406. 
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United Nations Charter. Under that Article, the state must report 
whatever action it has taken to the Security Council, which then has 
the authority to determine the character of the initial action. There- 
fore, although the state making the initial decision must be the judge 
as to whether or not the aggressive act it encounters is such to justify 
its use of self-defense measures, it is the community of nations that 
must ultimately determine if the use was justified under all the cir- 
cumstances.** If this were not so, acts of aggression could be justi- 
fied on any grounds and the legal rules of self-defense and the 
minimum world order system would become meaningless. 


In summary, the right of self-defense under the Charter is the same 
as it was under customary international law. The use of force in self- 
defense must meet the requirements of necessity, including taking 
advantage of available peaceful means of settling disputes, and pro- 
portionality. Use of force in any other manner would be charac- 
terized as aggression. Although the state acting in self-defense must 
be the initial judge of the justificaton of using force, it is the com- 
munity of nations that ultimately must be the final determining 
authority. 


D. ANALYSIS OF THE CLAIMS OF 


ARGENTINA AND GREAT BRITAIN 


1. Use of the multifactor analysis. 


The claims of Argentina and Great Britain concerning their use of 
armed force will be analyzed using the multifactor analysis of Pro- 
fessor McDougal and Mr. Feliciano. The specific criteria that will be 
used in the analysis are participants, objectives, methods, condi- 
tions, acceptance or rejection of community procedures, and effects 
secured. It is important to understand that these are ‘‘contextual 
factors’’ and that each one must be evaluated with all circumstances 
being regarded as relevant.?** The goal of this analysis is to evaluate 
the claims to determine if they meet the requirements necessary for 
the use of force in self-defense. 


2. Analysis of the claims of Argentina and Great Britain using 
(a). Characteristics of participants. 
The purpose of this factor is to determine how the nature of the 
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state bears its claim of justification of the use of force.*“4 In this case, 
Argentina is a significant state in the southern hemisphere, while 
Great Britain is a significant state in the northern hemisphere. On 
the other hand, Great Britain is classified with the worid leaders, 
while Argentina is not. Although both have significant military 
forces, only Great Britain has nuclear capabilities. Generally, the 
presumption as to which state is the aggressor would be against 
Great Britain. However, the characteristics of the participants is a 
contextual factor requiring the examintion of all the circumstances. 
Does the situation concerning the Islands contain circumstances that 
could overcome this presumption? The answer is yes. For Argentina 
to overcome its military disadvantages, it would have to carefully 
plan a strategy giving it a definite initial tactical advantagc; the 
Islands involved such a situation. Argentina could entrench itself on 
the Islands so that only a significantly superior force could evict it. 
An alternative to this use of force, an Argentine naval blockage, 
would have been foolhardy. In addition to these military consider- 
ations, there were other considerations that overcome this presump- 
tion. The political unrest in Argentina lent itself to adventurism; the 
political leaders may have felt that such an operation would unify 
the country. Moreover, there existed a possibility of oil deposits 
around the Islands. Finally, the upcoming one hundred-and-fiftieth 
anniversary of the occupation of the Islands by Great Britain proved 
an auspicious occasion for the reassertion of Argentine sovereignty. 
Therefore, the factual analysis indicates that Argentina, in light of 
all circumstances, would be considered the aggressor. 


Conversely, the facts would indicate that Great Britain acted in 
self-defense. Britain reacted to an attack upon an Island that it had 
held for 150 years; it did not use first force. Although Great Britain 
had the capability of using greater force than required, its use of 
force was limited to that actually necessary to retake the Islands. 
Applying these circumstances to Great Britain, its use of force would 
appear to have been as a measure of self-defense. 


(b) The objectives of the participants. 


The objectives of the participants will be analyzed in terms of ex- 
tension or conservation of values, consequences of the values con- 
served, and the extent of the inclusiveness and exclusiveness of the 
values conserved. 
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(1) Conservation or extension of values. 


The object of using this criterion is to determine whether or not 
the claimant is interested in extending or conserving values.”4° The 
protection of territorial sovereignty from unlawful aggression is a 
significant aspect of the conservation of values. The use of armed 
force by Argentina and Great Britain was based upon the protection 
of territorial sovereignty. By undertaking the invasion of the 
Islands, however, Argentina used armed force to resolve a dispute 
that was based upon a questionable claim. The use of armed force to 
attain such a goal amounts to an extension of values, rather than 
conservation of values. The use of armed force cannot be based upon 
such nebulous claims. On the other hand, Great Britain had reacted 
with armed force to an attack upon territory that it had held under a 
claim of sovereignty for 150 years. While it may be argued that it has 
no greater claim to sovereignty over the Islands, its use of force was 
in reaction to an attack on its forces and evidenced a desire to return 
to the status quo pending peaceful resolution of the dispute. Such is 
the nature of the right of self-defense. 


(2) Consequences of the values conserved. 


Whether the objective of the participant is conservation or ex- 
tension of values is not in itself decisive as the lawfulness of the 
coercion; other considerations must be analyzed, such as the con- 
sequences of the values desired to be conserved.”“6 Argentina claims 
that it resorted to armed force to protect a fundamental value, its 
territorial integrity. Great Britain also claims that it was protecting 
its territorial integrity. Territorial integrity is so fundamental to the 
survival of a state that the imperative of conserving it has generally 
justified the use of self-defense by the state under attack. Although 
the territorial integrity of a state is fundamental, however, the cir- 
cumstances involving the Islands caused the consequentiality of this 
value to be such as to not justify the use of armed force by Argen- 
tina. These circumstances are that the Islands have been a subject of 
dispute for over a century, that they had been possessed by Great 
Britain for 149 years; and that they were the subject of an attempted 
peaceful solution under the procedures of the United Nations. Under 
these circumstances, the nebulous claim of Argentina reduces sig- 
nificantly the need to resort to armed force. The consequences to 
Great Britain, because of the immediacy of the situation and its 150 
years of possession, are sufficient to justify the use of self-defense. 
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(3) Inclusiveness or exclusiveness. 


The inclusiveness or exclusiveness of the values conserved, that is, 
the extent they are shared by the world community, is also a 
factor.?47 The protection of territory from an aggressor is a concern 
of the world community; even though only one country’s territory is 
being protected, the value is shared by the nations of the world. 
However, Argentina created a situation that endangered the main- 
tenance of international peace and security in furtherance of a goal 
that was based upon a questionable claim. Rather than the value be- 
ing inclusive to the world community, it is exclusive to Argentina. 
No necessity existed justifying Argentina’s disruption of world peace 
and security. Great Britain’s use of force to evict a recent foreign oc- 
cupier complied with the requirements of the necessity of self- 
defense, an inclusive value. 


(c). Methods of response. 


The methods used to respond to coercion can be useful when 
determining the validity of the use of self-defense.*** Argentina’s 
response was not indicative of self-defense, as it acted on its own in- 
itiative and merely entrenched itself on the Islands. The reaction by 
Great Britain was limited solely to the retaking of the Islands; this is 
indicative of self-defense. Although Great Britain had the capability 
to increase the level of intensity, and thereby violate the require- 
ment of proportionality, it did not do so. The use of economic coer- 
cion, which involved the aid of the European Community, and the 
establishment of a maritime exclusionary zone reduced the intensity 
of the conflict. The response by Great Britain met the requirement of 
proportionality. 


(d). Conditions. 


The conditions under which the right of self-defense is exercised 
are also relevant.?** In the case of self-defense, it is especially impor- 
tant to examine the conditions of necessity. Although Argentina ex- 
pressed frustration with the delay in resolving the Islands’ 
sovereignty dispute, there was no expectation of an attack or other 
armed coercion that would have caused it to be fearful. The dispute 
was before the United Nations and peaceful means were being at- 
tempted to resolve it. More progress had been made in the last twen- 
ty years than had been made in previous years. Thus, not all the 
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available means of peacefully settling disputes had been exhausted 
and the conditions of necessity were not met. The use of force by 
Great Britain, on the other hand, was in reaction to a current attack 
on territory; since no other state had a greater claim, the necessity 
test was satisfied. 


(e). Acceptance or rejection of community values. 


The use of available peaceful procedures to settle disputes can be 
indicative of the purpose behind the use of coercion by a 
participant.25° For example, where peaceful procedures are in- 
itiated, but later rejected without adequate reason by a contending 
party, it is evidence that coercion was not used in self-defense. In 
this case, the United Nations was attempting to resolve the dispute 
through the peaceful means of bilateral negotiations. Negotiation is 
a commonly accepted method of settling disputes. The frustration of 
Argentina did not justify its actions. The relatively short period of 
time during which the negotiations were undertaken is not long com- 
pared to the length of time Great Britain has held the territory. In ad- 
dition, other peaceful methods could have been attempted. For ex- 
ample, the issue could have been submitted to the International 
Court of Justice, as Great Britain attempted to do in 1955 regarding 
the Dependencies. Further, Argentina could have proposed that the 
General Assembly request that the International Court of Justice 
render an advisory opinion concerning the issues.25! The problem 
with the use of these peaceful measures is that Argentina stated that 
it would not accept any solution that would not give it sovereignty 
over the Islands. Argentina’s Permanent Representative, Mr. Eduar- 
do Roca, stated at the United Nations Security Council, ‘‘Everything 
is negotiable—except sovereignty.’’*5? The fact that Argentina re- 
sorted to armed force rather than make use of the available peaceful 
means, even if those means would have caused an adverse decision 
to Argentina on the sovereignty issues, is indicative of aggression. If 
states only resorted to peaceful means when it was certain that the 
result would be favorable to them, peaceful means would be used in- 
frequently. By using armed force, Argentina aggravated the situa- 
tion; this is prohibited under Resolution 2625. 


Great Britain had accepted the peaceful measure of negotiations. 
It did emphasize that the principle of self-determination must be ap- 
plied to the Islanders, as it had been in previous cases of decoloni- 
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zation. After Argentina’s invasion on April 2, 1982, Great Britain’s 
initial use of force was acceptable. It had the right to defend ter- 
ritory to which it had an equal or greater right than any other state. 


(f). Effects secured. 


The effects that are actually or are to be foreseeably achieved are 
extremely important indicators.?5* The actual effect of Argentina’s 
actions resulted in a disruption of the world order system, including 
the loss of many lives and an enormous destruction of property. Its 
claim has not been advanced and, indeed, may have suffered a 
reversal. Any leverage that Argentina previously had has dissipated 
in its defeat. Even if Argentina had managed to defend the Islands, it 
is forseeable that the conflict would have continued for a long period 
of time. The Islanders loss of economic benefits recently received 
from Argentina is also significant. After considering all these facts, it 
can be concluded that Argentina’s action was impermissible. 


The effect of Great Britain’s action was quite different; it was 
merely to return the situation to the status quo that existed before 
the invasion took place on April 2, 1982. The response by Great Bri- 
tain did not deprive Argentina of anything that it had possessed 
before the armed conflict, except those things lost as a result of the 
means used in self-defense. The intensity of the response was main- 
tained at a level so that only the objective of self-defense -was at- 
tained. 


E. COMMENT ON THE COMPETING CLAIMS 
OF ARGENTINA AND GREAT BRITAIN 


The competing claims of Argentina and Great Britain are based 
upon the right of self-defense. This inherent right is part of the cur- 
rent minimum world order system and is contained in Article 51 of 
the United Nations Charter. However, because this right allows a 
state to initiate coercion, it is, and must be, limited. Argentina has 
exceeded the parameters of the right of self-defense. When the 
world community provides peaceful means by which to resolve dis- 
putes and especially when the dispute involves such a questionable 
claim as does Argentina’s claim to sovereignty, the use of coercion in 
the name of self-defense is not acceptable. There was no showing of 
the necessity of resort to force. The dispute had existed for a long 
period of time and all progress was recent. There was no imminent 
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danger to Argentina. The status quo was secure and time was not of 
the essence. Other methods of peacefully resolving disputes could 
have been attempted. The current prohibition against aggression 
does not, as Argentina claims, render the acts that Great Britain 
committed in 1833 legal. Only aggression is outlawed, while peaceful 
means of resolving disputes are encouraged. If Great Britain’s action 
in 1833 was illegal, the International Court of Justice could have so 
decided. The resort to illegal coercion by Argentina would not, had it 
prevailed, resolved the issue; it would only have changed the status 
quo. The claim of Argentina that it acted in self-defense is not valid. 
This fact was recognized by Resolution 502, wherein the Security 
Council demanded an immediate withdrawal of the Argentine forces 
from the Islands. 


Great Britain’s claim, also based on self-defense, is supportable. 
The action of Argentina would appear to Great Britain to constitute 
aggression. It was the first use of force. The irivasion was into ter- 
ritory Great Britain had held for 149 years. Argentina had no 
stronger claim to the territory than Great Britain. Peaceful methods 
of settling the dispute were being attempted. The invasion by Argen- 
tina constituted a rejection of these means. Under such conditions, 
Great Britain could validly justify its use of armed force in self- 
defense. The subsequent action it took was proportionate to the ac- 
tion of Argentina. The action of Great Britain met the requirements 
of self-defense. 


Vil. THE LEGAL IMPLICATIONS DERIVED 
FROM THE ANALYSIS OF THE DISPUTE 
BETWEEN ARGENTINA AND GREAT 
BRITAIN: CONCLUSIONS AND 
RECOMMENDATIONS 


The legal implications derived from this analysis are extremely sig- 
nificant.254 Most important is the need to understand and apply the 
correct legal principles to disputes. This will facilitate the ascertain- 
ment of correct legal conclusions. Legal principles have been vir- 
tually ignored in all aspects of the dispute between Argentina and 
Great Britain. Although, when the contending parties needed a basis 
upon which to support their claims, some legal principles have been 
referred to by name or description, an in-depth analysis of the prin- 





254In addition to the “‘legal’’ implications, this analysis has shown the necessity of 
having the significant facts pertaining to any situation that is under study. 


67 





MILITARY LAW REVIEW [Vol. 107 


ciples and their applicability was not made. For example, in the case 
of the dispute concerning sovereignty, the legal principle of pre- 
scription was described vaguely and not named, yet it is of the ut- 
most importance. The same deficiency appears in the context of the 
dispute concerning the applicability of the principle of self-determi- 
nation. When stating whether or not self-determination applies to 
the Islands, each claimant based their conclusion on a description of 
the Islanders. Neither claimant first determined the legal criteria to 
be applied, nor applied then. The same holds true for the use of 
armed force by the participants. The right to self-defense under Arti- 
cle 51 of the United Nations Charter does not of itself justify resort 
to the use of armed force. The right of self-defense is a limited one. 
Its parameters must be defined so that it can be determined by the 
participant if the proposed action will meet the requirements of 
necessity and proportionality. Learning the need to understand and 
apply legal principles to disputes will be beneficial to participants in 
planning their actions and to the world community, which must be 
the ultimate judge of those actions. 


Another legal implication is the need for participants to fully 
utilize the available peaceful means of settling disputes and to care- 
fully choose the means that will be effective in a particular situation. 
In this case, the contending parties, prior to using armed force, did 
make use of one peaceful means of settling disputes, bilateral nego- 
tiations. However, the unyielding position of each state guaranteed 
that such means would be ineffective. Neither state was willing to 
compromise; therefore, the negotiations were relatively fruitless. 
The solution would have been to choose a more effective means of 
peacefully settling disputes. For example, the voluntary submission 
of the issues concerning sovereignty and self-defense to the Inter- 
national Court of Justice would have been a more likely means of 
resolving the dispute. If this could not have been accomplished, the 
requesting of an advisory opinion by the General Assembly from the 
International Court of Justice should have been undertaken. A well- 
reasoned legal opinion from such a respected and impartial organiza- 
tion would have done much to avert the disaster of an armed con- 
flict. In the future, not only must the participants be willing to 
seriously attempt the resolution of disputes by peaceful means, but 
the means to be chosen must be evaluated so that the ineffective 
ones can be avoided. 


The implications bearing on the minimum world order system may 
have been more significant if Argentina had been successful. There 
is truth to the maxim that success is the best teacher. Regardless, the 
causes of failure of the peaceful means of settling disputes must be 
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taken into consideration when undertaking the settlement of 
disputes. That Argentina used armed force to pursue a questionable 
claim stands as a warning to the world community that it must re- 
main vigilant for disputes that could lead to armed conflicts. There 
are other states with claims that may resort to armed force, es- 
pecially if they felt they could prevail or if they became frustrated 
with the failure of peaceful means of settling disputes. The world 
community must continue to strive for an effective world order 
system to avert these potentials for disaster. 


The major conclusions drawn from these implications are that the 
principles of law pertaining to a particular situation must be under- 
stood and correctly applied. The secondary conclusion, but perhaps 
as important, is the need to choose a peaceful means of resolving 
disputes that will prove effective in resolving the particular dispute. 
Because these factors were generally neglected in the dispute over 
the Falklands between Argentina and Great Britain, the interna- 
tional armed conflict that may have been averted was not. 
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COMMAND RESPONSIBILITY AND A 
CASE STUDY OF THE CRIMINAL 
RESPONSIBILITY OF ISRAELI 
MILITARY COMMANDERS FOR THE 
POGROM AT SHATILA AND SABRA 


by Lieutenant Commander Weston D. Burnett* 


The soldier, be he friend or foe, is charged with the pro- 
tection of the weak and unarmed. It is the very essence 
and reason for his being. When he violates this sacred 
trust, he not only profanes his entire cult but threatens 
the very fabric of international society. The traditions of 
fighting men are long and honorable. They are based upon 
the noblest of human traits—sacrifice. 


—From the order of General of the Army 
Douglas MacArthur, Jr. confirming the death 
sentence of General Yamashita! 


I. INTRODUCTION 


In Dubno in the Ukraine on October 5, 1942: 


Without screaming or weeping these people undressed, 
stood around in family groups, kissed each other, said 
farewells and waited for a sign from another SS man, who 
stood near the pit, also with a whip in his hand. During the 
fifteen minutes that I stood near I heard no complaint or 
plea for mercy. I watched a family of about eight persons, 
a man and a woman both about fifty with their children of 
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Advocate General, U.S. Navy, 1978-82; Naval Air Station, Cubi Point, Philippine 
Islands, 1977-78; Naval Legal Service Office, Subic Bay, Philippine Islands, 1976-77. 
LL.M., George Washington Unviersity, 1983; J.D., George Washington University, 
1975; B.A., Vanderbilt University, 1972. Member of the bar of the Commonwealth of 
Virginia. The opinions and conclusions expressed in this article are those of the author 
and do not necessarily reflect the views of the Naval Justice School, the Department 
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about one, eight and ten, and two grown-up daughters of 
about twenty to twenty-four. An old woman with snow- 
white hair was holding the one-year-old child in her arms 
and singing to it and tickling it. The child was cooing with 
delight. The couple were looking on with tears in their 
eyes. The father was holding the hand of a boy about ten 
years old and speaking to him softly; the boy was fighting 
his tears. The father pointed to the sky, stroked his head, 
and seemed to explain something to him. At that moment, 
the SS man at the pit shouted something to his comrade. 
The latter counted off about twenty persons and in- 
structed them to go behind the earth mound. I well 
remember a girl, slim and with black hair, who, as she 
passed close to me, pointed [to] herself, and said, 
‘*Twenty-three’’. I walked around the mound and found 
myself confronted by a tremendous grave. People were 
closely wedged together and lying on top of each other so 
that only their heads were visible. Nearly all had blood 
running over their shoulders from their heads. Some of 
the people shot were still limbering and moving. Some 
were lifting their arms and turning their heads to show 
that they were still alive. The pit was already two-thirds 
full. I estimated that it already contained about 1,000 peo- 
ple. I looked for the man who did the shooting. He was an 
SS man, who sat at the edge of the narrow end of the pit, 
his feet dangling into the pit. He had a tommy gun at his 
knee and was smoking a cigarette. The people, completely 
naked, went down some steps which were cut in the clay 
wall of the pit and clambered over the heads of the people 
lying there, to the place to which the SS man directed 
them. They laid down in front of the dead or injured peo- 
ple; some caressed those who were still alive and spoke to 
them in low voice. Then I heard a series of shots. I looked 
into the pit and saw that the bodies were twitching or the 
heads lying motionless on top of the bodies which lay 
before them. Blood was running away from their necks.? 


The disturbing and evocative image depicted here brings home only 
too vividly the horror of the holocaust. In the years immediately 
following World War II, the Allied Powers in the war crimes trials at 
Nuremberg, Tokyo, and elsewhere assessed criminal responsibility 
for the war crimes committed against noncombatants. Particular at- 
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tention was devoted in those trials to the responsibility of German 
and Japanese military commanders for crimes committed by troops 
under their control. 


The Germans and the Japanese, though, have not been the only 
ones capable of slaughtering innocent noncombatants. In Vietnam in 
1969, the story leaked that American military personnel in the 
village of Son My on March 16, 1968 had engaged in wholesale 
slaughter of non-combatants, as illustrated by the following passage: 


Then Meadlo and several other soldiers took a group of 
civilians—almost exclusively women and children, some 
of the children still too young to walk—toward one of the 
two canals on the outskirts of Xom Lang. ‘‘They had about 
seventy, seventy-five people all gathered up. So we threw 
ours in with them and Lieutenant Calley told me, he said, 
‘Meadlo, we got another job to do.’ And so he walked over 
to the people and started pushing them off and started 
shooting.”’ 


Taking his cue from Calley, Meadlo and then the other 
members of this squad ‘‘started pushing them off and we 
started shooting them. So altogether we just pushed them 
all off and just started using automatics on them. And 
somebody told us to switch off to single shot so that we 
could save ammo. So we switched off the single shot and 
shot a few more rounds.”’ 


And all the time the Vietnamese at the canal were 
screaming and pleading with the Americans for mercy.* 


The atrocities at Son My led to a vast outpouring of legal writings 
in the United States concerning the responsibility of senior American 
commanders in Vietnam for war crimes committed by American 
troops.* A popularly held perception at that time was that a military 
commander under international law was absolutely liable for the 
war crimes of his subordinates.® 





3R. Hammer, One Morning in the War: The Tragedy at Son My 134-35 (1970). 
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With the end of the Vietnam War, the issue of command responsi- 
bility quietly slipped from public gaze only to resurface once again in 
1982. On 18 September 1982, reports began to filter out of Beirut 
that a Christian militia force had been introduced by the Israeli 
Defense Forces (IDF) into the Palestinian refugee camps of Shatila 
and Sabra in West Beirut and that a massacre of 800 Palestinians had 
ensued. From within the refugee camps: 


There were only the sounds of mourning and the bodies, 
sprawling heaps of corpses: men, women and children. 
Some had been shot in the head at pointblank range. 
Others had had their throats cut. Some had their hands 
tied behind their backs; one young man had been 
castrated. Middle-aged women and girls as young as three, 
their arms and legs grotesquely splayed, were draped 
across piles of rubble. Portions of their heads were blown 
away. One woman was found clutching an infant to her 
body; the same bullet that tore through her chest had also 
killed the baby. Said a Lebanese Army officer: ‘‘There is 
so much butchery the mind cannot comprehend it.’’® 


Nor can the mind readily forget it. The specter of a mini-holocaust 
was to prove particularly troublesome to the State of Israel, the self- 
proclaimed home for the Jewish victims of the holocaust. 


As news of the massacre spread, the Israeli government tried ini- 
tially to deny responsibility for the deaths. The Israeli Cabinet issued 
a statement branding the suggestion that the Israeli Army had done 
anything, but intervene to halt the massacre, a blood libel.’ The 
government took out a full page advertisement in the New York 
Times and Washington Post stressing Israel's innocence.* A military 
spokesman claimed that Phalangist Christian militia forces had 
broken into the Shatila camp and started the killings, at which time 
Israeli troops intervened and stopped the massacre.® 


Later, when news reports of the Israeli role in the Phalangist entry 
into the refugee camp surfaced, the Israeli Chief of Staff stated: 
‘*The IDF had no knowledge until Saturday morning of what was go- 





*““God—Oh, My God!"’ Time, Oct. 4, 1982, at 20, col. 2 [hereinafter cited as God— 
Oh, My God!]. 

TWashington Post, Sept. 30, 1982, at Al, col. 4. 

*Crisis of Conscience, Time, Oct. 4, 1982, at 15, col. 3 [hereinafter cited as Crisis of 
Conscience]. 

*The New Lebanon Crisis, Time, Sep. 27, 1982, at 20, col. 1 [hereinafter cited as The 
New Lebanon Crisis]. 
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ing on. We don’t give the Phalangists orders and we’re not re- 
sponsible for them. The Phalangists are Lebanese and Lebanon is 
theirs and they act as they see fit.’’'° The Defense Minister later 
stated: ‘‘[I]n my name and on behalf of the entire defense establish- 
ment. .. no one foresaw—nor could have foreseen—the atrocities 
committed in the neighborhood of Sabra and Shatila.’’!! 


Both the claim of lack of control over the Phalangists and the claim 
of lack of knowledge as to the killings and their foreseeability met 
with some skepticism. Israeli opposition Labor Party leader Shimon 
Peres declared: ‘‘You don’t have to be a political genius or a famed 
commander. It is enough to be a country cop in order to understand 
from the outset that those militia which were emotional more than 
ever following the murder of their leader [Bashir Gemayel], were 
likely to commit atrocities against innocent people.’’!? The Arab 
press carried suggestions that Israel had ordered, or at least know- 
ingly participated in, the actual slaughter.'* 


The Soviet Union issued a statement which compared the carnage 
in Beirut with the massacre at Babi Yar in 1941 of about 200,000 per- 
sons, mostly Ukranian Jews, by Nazi troops and concluded that 
‘‘what Israel is doing on Lebanese soil is genocide. Its aim is to 
destroy the Palestinians as a nation.’’'* 


The leader of the Palestinian Liberation Organization, Yassar 
Arafat, subsequently spoke on British television: ‘‘I’m asking the 
whole international public opinion to take it into consideration and 
to have an international court, like the Nuremberg court, . . . for 
the Israelis. . . .’"'5 The General Assembly has passed a resolution 
calling unanimously for an international inquiry into the massacre, 
but the Security Council has been unable to pass a resolution for the 
launching of such an investigation.'® The only investigations con- 
ducted, to date, have been the Israeli Commission of Inquiry into the 
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Events at the Refugee Camps in Beirut!’ and the International Com- 
mission to enquire into reported violations of Private International 
Law by Israel during its invasion of Lebanon.'* 


Il. SCOPE AND METHODOLOGY 


This article consists of a contemporary international law analysis 
of the criminal responsibility of Israeli military commanders for the 
massacre at Shatila and Sabra. The article is divided into the follow- 
ing sections: first, a comprehensive analysis of the relevant cus- 
tomary and conventional international-legal norms pertaining to 
command responsibility; second, a case study of the pogrom at 
Shatila and Sabra which includes: a description of the events leading 
up to and inclusive of the massacre with particular attention to the 
role of Lieutenant General Rafael Eitan, IDF Chief of Staff, Major 
General Amir Drori, General Officer Commanding Northern Com- 
mand, and Brigadier General Amos Yaron, IDF Division Commander 
in West Beirut; and an evaluation of the extent and nature of the 
criminal responsibility of each of those general officers under inter- 
national law for the massacre; and, third, conclusions and recom- 
mendations concerning the role of command responsibility as an in- 
ternational criminal sanction for the enforcement of the interna- 
tional law of armed conflict. 


Command responsibility, by way of introduction, may be defined 
as the responsibility of military commanders for war crimes com- 
mitted by subordinate members of their armed forces or other per- 
sons subject to their control.'® In assessing the criminal responsibility 
of a military commander for the actions of subordinates, it should be 
recognized that the requirements of a modern military organization 
call for a large degree of decentralization and delegation of authority 
and control and, as a consequence, the military commander’s re- 
sponsibility under international law hinges, to a great extent, on the 
degree of effective control actually wielded by the commander over 
the detailed activities of his subordinates.”° The principle of military 
necessity, then, frequently described as one of the two basic prin- 
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ciples of the law of war, figures very prominently in the legal frame- 
work of command responsibility. 


The second principle of the law of war, humanity, serves as a 
counterweight to the requirements of military necessity. Spe- 
cifically, the promotion of effective enforcement of the law of war 
demands that military commanders, who are realistically in a posi- 
tion to exact compliance with the rules of warfare, be required to 
take reasonable measures to control and discipline their soldiers?! 
and that a military commander’s failure to do should be punishable 
as a war crime. 


These principles of military necessity and humanity reflect the 
basic value interests at stake in armed conflicts. On the one hand, 
.there is the nation-state’s interest in protecting the integrity of its 
fundamental bases of power through the maintenance of an effec- 
tively organized armed force. At the same time, the nation-state’s in- 
terests and individual’s interests also call for minimizing the possible 
destruction of human beings and material as a consequence of armed 
conflict. 


This article, in essence, examines the balance that has been struck 
between the value-laden principles of military necessity and 
humanity in defining the juridical concept of command responsi- 
bility. To analyze adequately that balance, therefore, requires an ex- 
amination not only of ‘‘black letter’’ law, but also of the underlying 
values at issue. 


Ill. DOCTRINAL DEVELOPMENT OF 
COMMAND RESPONSIBILITY 
FOR WAR CRIMES 


A. CUSTOMARY INTERNATIONAL LAW 


1. Early Practices and Concepts 


In 1474, the Archduke of Austria ordered the trial of Peter von 
Hagenbach, who had presided over a reign of terror on behalf of 
Charles of Burgundy in newly-acquired territory on the Upper 
Rhine. Von Hagenbach’s trial, although not a “‘war crimes’’ trial, 
since the Swiss-Burgundian War did not break out until two years 
later, was before a tribunal of twenty-eight Swiss, Alsatian. and Ger- 
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man judges of the Holy Roman Empire for the crimes of rape, 
murder, perjury, and other crimes against ‘‘the law of God and 
man.’’ The defense of superior orders was raised by von Hagenbach, 
but rejected by the tribunal, which proceeded to convict von Hagen- 
bach for committing crimes which he had a duty to prevent.?? Von 
Hagenbach was then executed. 


A century and a half later, Grotius declared that ‘‘a community, or 
its rulers may be held responsible for the crime of a subject if they 
knew it and do not prevent it when they could and should prevent 
it.’’?? Roughly contemporaneously, the Articles of War promulgated 
by King Adolphus of Sweden in 1621 directed in article 46 that ‘‘[nJo 
Colonel or Captaine [sic] shall command his souldiers [sic] to do any 
unlawful thing; which who so does, shall be punished according to 
the discretion of the Judges. . . .’’?4 Almost seventy years later, in 
1689, the seige commander of Calvinist Londonderry, Colonel 
Rosen, was reprobated and relieved by the exiled James II of his 
military duties for his outrageous seige methods including the killing 
of noncombatants.”5 


In 1779, during the American Revolution, a British Lieutenant 
Governor in Detroit, Henry Hamilton, fell into American hands and 
was indicted for crimes against noncombatants by Indians under his 
control.26 Even though the British military opinion of the Indians 
was not high, Hamilton had employed the Indians along the frontiers 
of Virginia and Pennsylvania to weaken the main American army by 
compelling it to deploy forces to meet the Indian threat. In fact, one 
senior officer, General Carleton, reportedly recognized that the In- 
dians could not be controlled and insisted that they be used only for 
‘“‘defensive purposes, lest the innocent suffer with the guilty.”’ 


Although the Indian parties sent by Hamilton were instructed to 
act humanely, they preferred to attack isolated, inoffensive families 
rather than people in arms. Unlike other British commanders, 
Hamilton had failed to provide positive incentives to encourage the 
Indians to avoid atrocities. Significantly, the language of the indict- 
ment of Hamilton held that the acts of the Indians were the acts of 





=2Campbell, supra note 5, at 105-06; Parks, Command Responsibility for War 
Crimes, 62 Mil. L. Rev. 1, 4-5 (1963) [hereinafter cited as Parks]; Paust, supra note 4, 
at 112. 

222 Grotius, De Jure Belli Au Pacis Tres 523 (L.LE.P. ed. Kelsey trans. 1925). 

*Parks, supra note 22, at 5. 

**Hargreaves, The Rule Book of Warfare, Marine Corps Gazette, Aug. 1970, at 44, 
47. 

**Coil, War Crimes of the American Revolution, 82 Mil. L. Rev. 171, 193-97 (1978). 
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Hamilton and that he was considered personally liable for the acts of 
the Indians. Hamilton, however, was never tried on the charges. In- 
stead, he was exchanged as a prisoner of war in 1781. 


Thirty years later, during the War of 1812, several American sol- 
diers were found responsible for needlessly burning some buildings 
in Upper Canada at St. David’s.?”7 As a consequence, the American 
commander was summarily dismissed from the service. For a similar 
occurrence at Long Point, in the same district, another commander 
was brought before a United States military tribunal.”* 


In 1846, the Kearny campaign into Mexico resulted in a civil trial 
and judgment against one officer in the campaign, Colonel D. 
Mitchell, where the officer was held responsible for certain illegal 
acts.2° Those acts included the passing on to subordinates of illegal 
orders from his immediate superior and, in some cases, personally 
executing the superior’s illegal orders. 


The American Civil War saw the adoption by the United States of 
General Order No. 100, the Leiber Code, which provided in article 71 
for punishment of any commander ordering or encouraging the 
intentional wounding or killing of an already wholly disabled enemy. 
At the conclusion of the war, the Commandant of the Confederate 
prisoner-of-war camp in Andersonville, Georgia, Captain Henry 
Wirz, was charged and convicted under the Lieber Code of having 
ordered and committed the torture, maltreatment, and death of 
prisoners of war in his charge.*° 


The duties owed by a military commander occupying enemy ter- 
ritory to the occupants of towns and villages were defined in 1886 by 
Winthrop as follows: ‘‘It is indeed a chief duty of the commander of 
the army of occupation to maintain order and the public safety as far 
as practicable without oppression of the population, and as if the 
district were a part of the domain of his own nation.’’*! 


Winthrop’s definition of the duty of a commander was tested in 
the early 1900s when the United States became embroiled in 
counterinsurgency operations in the Philippines. In 1901, insurrec- 
tionist First Lieutenant N. Valencia was convicted and sentenced to 





27Colby, War Crimes, 23 Mich. L. Rev. 482, 501 (1924-25). 

28/d. at 501-02. 

2®Mitchell v. Harmony, 54 U.S. (13 How.) 115, 128-37 (1851). 

The Trial of Captain Henry Wirz, 8 American State Trials 66 (1865), reprinted in 1 
L. Friedman (ed.), The Law of War: A Documentary History 783-98 (1972). 

%!1W. Winthrop, Military Law and Precedents 1247 (2nd ed. 1896) (footnotes omit- 
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death for illegally ordering the murder of a noncombatant.*? The 
following year, American Brigadier General J.H. Smith, U.S. Army, 
was convicted of inciting, ordering, and permitting subordinates to 
commit war crimes. Subsequently, President Theodore Roosevelt in 
approving General Smith's conviction and dismissal from the service 
cautioned against the excesses of war: 


[T]he very fact that warfare is of such character as to af- 
ford infinite provocation for the commission of acts of 
cruelty by junior officers and the enlisted men, must make 
the officers in high and responsible position peculiarly 
careful in their hearing and conduct so as to keep a moral 
check over any acts of an improper character by their 
subordinates.** 


In the ensuing years, the military commander’s role in combat 
situations was incorporated into several international conventions. 
Hague Convention No. IV of 1907,*4 respecting the laws and customs 
of war on land, required in article 1 of the Annex thereto, as a pre- 
condition for a militia or volunteer corps to be accorded the rights of 
a lawful belligerent that it must be ‘‘commanded by a person re- 
sponsible for his subordinates.’’ Article 43 of the Annex added that 
the commander of an occupying force in enemy territory ‘‘shall take 
all measures in his power to restore and ensure, as far as possible, 
public order and safety, while respecting, unless absolutely pre- 
vented, the laws in force in the country.”’ 


Similarly, article 19 of Hague Convention No. X of 1907, relating 
to the adaptation to maritime warfare of the Geneva Convention, 
provided that commanders in chief of the belligerent vessels ‘‘must 
see that the above Articles are properly carried out.’’ Although the 
use of the concept ‘‘command responsibility”’ in these contexts was 
descriptive more of authority than of personal liability, the Conven- 
tions, which are recognized as part of customary international law, 
created obligations for military commanders which had to be en- 
forced in some fashion, otherwise the words ceased to have any sub- 
stantive application.*® 





*2Parks, supra note 22, at 8. 

%3Court-Martial of General Jacob H. Smith, reprinted in 1 L. Friedman (ed.), The 
Law of War: A Documentary History 799-813 (1972). 

436 Stat. 2277, T.S. No. 539, 1 Bevans 631. 

3536 Stat. 2371, 2389. 

%6U.S. Dep't of State, Treaties in Force: A List of Treaties and Other International 
Agreements of the United States in Force on January 1, 1982, at 280, col. 2 (1982) 
{hereinafter Treaties in Force]; U.S. Dep’t of Air Force, Pamphlet No. 110-20, 
Selected International Agreements, at 3-1 (1981); Field Manual, supra note 19, para. 
6; U.S. Dep’t of Army, Pamphlet 27-1, Treaties Governing Land Warfare, at i (1956). 


80 





1985] COMMAND RESPONSIBILITY 


2. The Versailles Treaty and the Interwar Period 


At the conclusion of World War I, an International Commission on 
the Responsibility of the Authors of the War and on Enforcement of 
Penalties met in Versailles.*7 The Report of the Commission pre- 
sented to the Preliminary Peace Conference in March 1919 listed in 
Part II thirty-two types of violations of the laws and customs of war 
by Germany and her allies.** Part III stated: ‘‘All persons belonging 
to enemy countries, however high their positions may have been, 
without distinction of rank, including Chiefs of Staff, who have been 
guilty of offenses against the laws and customs of war or the laws of 
humanity, are liable to criminal prosecution.’’*® 


To implement this finding, the Commission recommended that a 
tribunal composed of members of Allied national courts be estab- 
lished to entertain charges inter alia: 


Against all authorities, civil or military, belonging to 
enemy countries, however high their position may have 
been, without distinction of rank, including the heads of 
states, who ordered, or with knowledge thereof and with 
power to intervene, abstained from preventing or taking 
measures to prevent, putting an end to or repressing, 
violations of the laws or customs of war (it being under- 
stood that no such abstention should constitute a defense 
for the actual perpetrators)... .*° 


Discounting the questionable ‘‘internationality’’ of the von Hagen- 
bach trial by the Holy Roman Empire, this recommendation for an 
international war crimes tribunal, together with the abstention 
theory of responsibility, represented a revolutionary advance in in- 
ternational jurisprudence designed to promote enforcement of the 
laws of war and protect the humanitarian values at stake. No longer 
were war crimes considered offenses solely against national laws 
triable only in national courts; nor was a military commander’s 
criminal liability for the acts of his subordinates limited exclusively 
to crimes he ordered committed. 


The Japanese and Americans filed dissenting opinions to the Com- 
mission’s Report. For the Japanese, the doctrine of abstention was 
unacceptable as they opposed prosecuting 





37Committee on the Responsibility of the Authors of the War and on Enforcement of 
Penalties—Report Presented to the Preliminary Peace Conference, Versailles, March 
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highly placed enemies on the sole ground that they ab- 
stained from preventing, putting an end to, or repressing 
acts in violation of the laws and customs of war... . 


. . . [They felt] some hesitation. . . in admitting crim- 
inal liability where the accused, with knowledge and with 
power to intervene, abstained from preventing or taking 
measures to prevent, putting an end to, or repressing, acts 
in violation of the laws and customs of war.*! 


In a strongly worded reservation, the American representatives 
commented on the same issue: 


It is one thing to punish a person who committed, or, 
possessing the authority, ordered others to commit an act 
constituting a crime; it is quite another thing to punish a 
person who failed to prevent, to put an end to, or to 
repress violations of the laws or customs of war. In one 
case the individual acts or orders others to act, and in so 
doing commits a positive offence [sic]. In the other he is to 
be punished for the acts of others without proof being 
given that he knew of the commission of the acts in ques- 
tion or that, knowing them, he could have prevented their 
commission. To establish responsibility in such cases it is 
elementary that the individual sought to be punished 
should have knowledge of the commission of the acts of a 
criminal nature and that he should have possessed the 
power as well as the authority to prevent, to put an end 
to, or repress them. Neither knowledge of commission nor 
ability to prevent is alone sufficient. The duty or obliga- 
tion to act is essential. They must exist in conjunction, and 
a standard of liability which does not include them all is to 
be rejected.*2 


In addition to opposing the extent of liability expounded in the 
Report, the Americans also dissented from the proposed procedure 
for trial by international tribunal, under the laws of humanity, for 
which a precedent was deemed lacking. The Americans were only 
willing to agree to the formation of international commissions with 
the stipulation that they apply the laws of one specific nation.** 





*"Id. at 152. 


“21d. at 143. 
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Notwithstanding these dissents, the Treaty of Versailles contained 
an article providing for the trial by international tribunal of Kaiser 
William II of Hohenzollern and for the trial by international military 
tribunal of those persons accused of violating the law of war.** After 
Germany signed the Versailles Treaty, the Allies presented the Ger- 
man government with a list of 896 alleged war criminals, including 
Marshals von Hindenburg and Ludendorff, for trial in accordance 
with the Peace Treaty.*® 


When the time came to hand over the alleged war criminals for 
trial, the German Cabinet demurred, noting that any effort to hold 
the agreed-upon trials would be met by insurrection.** Further, the 
Allies were advised that the German Army would resume the war if 
the Allied demand were pressed. The Cabinet suggested as an alter- 
native that the Supreme Court of the Reich at Leipzig could conduct 
the trials and apply international, rather than national law, in hear- 
ing the cases. The Allies assented and submitted forty-five of the 
original 896 names for trial before the Leipzig Court. The Germans 
eventually agreed to try twelve persons, six of whom were ac- 
quitted. ‘‘Of those convicted only one was convicted on the basis of 
command responsibility. Major Benno Crusius was found guilty of 
ordering the execution of wounded French prisoners of war and 
sentenced to two years confinement.’’47 


Certain aspects of one other case, the Llandovery Castle case, war- 
rant examination. Briefly, the Llandovery Castle was a properly 
marked hospital ship which was sunk at night by a German U-boat 
while transporting wounded and sick Canadians to their homeland.* 
The U-boat commander, to cover up his crime, attempted to sink the 
lifeboats and, in fact, two were destroyed. 


After the war, the U-boat commander could not be located. Two of 
his subordinates, however, were tried by the Leipzig Court for their 
assistance to the commanding officer in fixing the positions of the 
lifeboats and maneuvering the submarine. The court in convicting 
both officers rejected the defense of superior orders advanced by the 
officers and cited in support of its decision article 47 of the German 
Military Penal Code which provided: 





“Treaty of Versailles, articles CCXXVII, CCXXVIII, reprinted in 1 L. Friedman 
(ed.), The Law of War: A Documentary History 417, 431-32 (1972). 

“5Parks, supra note 22, at 12-13. 
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{I]f the execution of an order in the ordinary course of du- 
ty involves such a violation of the law as is punishable, the 
superior officer issuing the order is alone responsible. . . . 
However, the subordinate obeying an order is liable to 
punishment, if it was known to him that the order of the 
superior involved the infringement of civil or military 
law... .© 


This case was to play a prominent role, after World War II, in the 
trials at Nuremberg. 


The aborted attempt at an international war crimes tribunal during 
the interwar period had been frustrated by the German state’s in- 
terest in preserving its bases of power. The exclusive interests of the 
nation-state had managed to prevail over the inclusive interests of 
the Allies. 


During the interwar period, one other treaty was concluded that 
addressed the subject of command responsibility. The Geneva Red 
Cross Convention of 1929 for the Amelioration of the Condition of 
the Wounded and Sick in Armies in the Field made it the ‘‘duty of 
the commander-in-chief of the belligerent armies to provide for the 
details of execution of the foregoing articles [of the Convention], as 
well as for unforseen cases. . . .""*° These words were subsegently 
tested by ‘‘fire’’ on the battlefields of World War II. 


3. World War II 


(a) St. James Declaration and the United Nations War Crimes 
Commission. 


With the onset of the Second World War, reports of atrocities com- 
mitted by the Japanese and the Germans prompted the revival of the 
“‘spirit’’ of the Commission on Responsibility. Only this time, the 
Allies would not be denied ‘‘justice.’’ The first formal step in this 
direction was initiated when representatives of the exiled govern- 
ments of nine German occupied states issued the St. James Declara- 
tion on January 13, 1942, which promised ‘‘the punishment, through 
the channel of organized justice, of those guilty of or responsible for 
{war crimes], whether they have ordered them or participated in 
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them... .’"5! With Versailles thus resurrected, the nine exiled 
governments were joined in July 1943 by Australia, Canada, China, 
India, New Zealand, South Africa, the United Kingdom, and the 
United States in forming the United Nations War Crimes Commission 
which was responsible for compiling and collating war crimes infor- 
mation.®? The inclusive interests of the world community and the 
principle of humanity were once again on the ascendancy. 


(b) Moscow Declaration and London Agreement. 


As a prelude to setting up the judicial machinery to come, the 
Soviet Union, the United States, and the United Kingdom jointly 
issued the Declaration of German Atrocities in Occupied Europe, on 
November 1, 1943, which declared, inter alia, that those German of- 
ficers responsible for war crimes would either be ‘‘sent back to the 
countries in which their abominable deeds were done... .”’ or, 
when offenses had ‘‘no partciular geographic location. . ., be pun- 
ished by a joint decision of the Governments of the Allies.’’®* In the 
summer of 1945, the four major powers met and in August conclud- 
ed the London Agreement containing the Charter of the Interna- 
tional Military Tribunal. 


The Charter borrowed from the concepts of the Committee on 
Responsibility following World War I and provided for an interna- 
tional military tribunal to try the major war criminals of the Euro- 
pean Axis countries whose offenses had no particular geographic 
location. The war crimes for which they were triable were 


violations of the laws or customs of war. Such violations 
shall include, but not be limited to, murder, ill-treatment 
or deportation to slave labour or for any other purpose of 
civilian population of or in occupied territory, murder or 
ill-treatment of prisoners of war or persons on the seas, 
killing of hostages, plunder of public or private property, 
wanton destruction of cities, towns or villages, or devasta- 
tion not justified by military necessity. . . .°° 





5!Inter-Allied Information Committee, Punishment for War Crimes—The Inter- 
Allied Declaration signed at St. Jame’s Palace, London, Jan. 13, 1942, reprinted in 
Campbell, supra note 5, at 117. 
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54Agreement between the United States of America and the French Republic, the 
United Kingdom of Great Britain and Northern Ireland, and the Union of Soviet 
Socialist Republics respecting the prosecution and punishment of major war criminals 
of the European Axis, 59 Stat. 1544, 1546, E.A.S. No. 472, 82 U.N.T.S. 280, 282. 
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Responsibility extended to ‘‘leaders, organizers, instigators, and ac- 
complices participating in the formulation or execution of a common 
plan or conspiring to commit any of the foregoing crimes [who] are 
responsible for all acts performed by any persons in execution of 
such plan.’’®® 


Lesser officials, as envisioned in the Moscow Declaration, were to 
be tried by military tribunals of individual states under comparable 
rules and procedures to those found in the Charter. The rules pro- 
mulgated by the Allied nations demonstrated a belief that a com- 
mander must be held responsible for the unlawful actions of his sub- 
ordinates if he personally ordered the illegal acts charged or, with 
knowledge that such actions were taking place, failed in his duty asa 
commander to prevent such offenses, either intentionally (Nether- 
lands, France, and Luxembourg) or through neglect (United States, 
China, Great Britain, and Canada).5’ The intent and neglect tests 
reflected a divergence of views as to whether the military com- 
mander should be held criminally liable only for the acts of his sub- 
ordinates which he intended or whether he should also be held liable 
for those crimes which he negligently permitted to occur. The negli- 
gence test served the value interest of enhanced enforcement of the 
laws of war, while the intent test protected the value interests of the 
individual military commander by not imposing penal sanctions for 
crimes which he neither committed nor intended. 


The trials of lesser officials in Germany were subject to Allied Con- 
trol Council Law No. 10, entitled ‘‘Punishment of Persons Guilty of 
War Crimes, Crimes Against Peace and Against Humanity,’’®® which 
was modeled after the Charter and consented to by the four Allied 
Zone Commanders. Article II(2) therein stated: 


Any person without regard to nationality or the capacity 
in which he acted, is deemed to have committed a [war] 
crime. . ., if he was (a) a principal or (b) was an accessory 
to the commission of any such crime or ordered or abetted 
the same or (c) took a consenting part therein. . . .5® 


The Council Law further provided, in terms reminiscent of the Llan- 
dovery Castle case, that ‘‘[t]he fact that any person acted pursuant 
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to the order of his Government or of a superior does not free him 
from responsibility for a crime, but may be considered in miti- 
gation.’’® The stage was set for the postwar trials. 


4. Post-World War II Trials. 
(a) Yamashita. 


Although the legal framework for the European war crimes trials 
was set before the conclusion of the war, the first trial after the end 
of hostilities which involved the issue of command responsibility did 
not arise in Europe. Instead, it occurred in the Far East in the trial of 
General Tomoyuki Yamashita by an American military tribunal sit- 
ting in Manila. The trial and subsequent legal reviews spawned a 
plethora of legal writings over a wide variety of issues including the 
fairness of the proceedings. This inquiry, however, must necessarily 
be limited to two ‘‘command-responsibility’’ issues which the case 
addressed: first, whether military exigencies precluded Yamashita 
from exercising the requisite degree of command and control over 
his subordinates necessary to prevent the commission of war crimes 
and, second, whether Yamashita should be held personally liable for 
the crimes of subordinates found subject to his control, based on a 
theory of absolute liability without regard to any lack of knowledge 
of the crimes on his part, or some lesser standard, such as knowledge 
of the crimes plus intentional failure to intervene. 


(1) The Facts and the Trial. 


General Yamashita had assumed supreme command of the 
Japanese Army Group and the military police in the Philippines on 
October 9, 1944.*! Other army forces on the islands at that time were 
under the control of Count Terauchi.®* Naval forces operating in the 
Philippines, meanwhile, fell under a completely separate command 
requiring any joint Army-Navy operation to have Count Terauchi’s 
supervision.® Ten days after General Yamashita assumed command 
in Manila, the Americans invaded Leyte in the Central Philippines. 
The following month, Count Terauchi transferred his headquarters 
to Saigon, further complicating Army-Navy operations for General 
Yamashita since those operations still had to be channeled through 
the Count.® 
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In December 1944, the advancing American forces compelled 
General Yamashita to retreat into the mountains of northern Luzon. 
At the same time, Yamashita dispersed his forces throughout the 
islands to meet the American advance. Gradually, between Decem- 
ber 1944 and February 1945, tactical command over all Japanese 
fighting forces in the Philippines, including naval forces, passed to 
General Yamashita.® 


In the face of the advancing American forces, the Japanese troops 
embarked on a systematic campaign of brutality, terrorism, and 
murder against the Filipino population. In Manila alone, during the 
period of 6 to 20 February 1945, over 8,000 unarmed civiliam non- 
combatants were killed and over 7,000 were mistreated, maimed, or 
wounded. 


The Americans continued to advance and, on September 3, 1945, 
General Yamashita surrendered. One month later, he was handed 
the indictment which charged that he 


between 9 October 1944 and 2 September 1945, at Manila 
and at other places in the Philippine Islands, while com- 
mander of armed forces of Japan at war with the United 
States of America and its allies, unlawfully disregarded 
and failed to discharge his duty as commander to control 
the operations of the members of his command, permit- 
ting them to commit brutal atrocities and other high 
crimes against people of the United States and of its allies 
and dependencies, particularly the Philippines; and he, 
General Tomoyuki Yamashita, thereby violated the laws 
of war.® 


The prosecution later submitted 123 specifications alleging the par- 
ticulars of specific atrocities committed by members of the armed 
forces of Japan under General Yamashita’s command. The trial com- 
menced on October 29, 1945 and, after 4055 pages of testimony by 
286 witnesses and 423 exhibits, concluded on December 7, 1945.% 


The evidence heard at trial revealed a striking pattern to the ex- 
ecutions. Shortly before the arrival of American forces in each area, 
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civilians were rounded up in a central place where they were 
bayoneted, beheaded, or otherwise killed with minimum expendi- 
ture of ammunition and the bodies disposed of by throwing them in 
the rivers, burning them in houses, or burying them in mass graves.® 
In many instances, there was evidence of prearranged planning of 
the sites of the executions. Almost uniformiy, the atrocities were 
committed under the supervision of officers or noncommissioned of- 
ficers and, in several instances, there was direct proof of statements 
by Japanese participants that they were acting pursuant to orders of 
higher authorities; in a few cases, Yamashita himself was mentioned 
as the source of the order.”° There was also extensive evidence con- 
cerning the torture, starvation, and murder of prisoners of war and 
civilian internees. In fact, the mistreatment of prisoners of war at 
Fort McKinley in Manila in late 1944 occurred while Yamashita was 
present at his own headquarters a few hundred yards distant.” 
Significantly, General Yamashita admitted never having visited any 
of the prisoner-of-war camps.” 


Aside from the general plan for execution of Filipinos, evidence of 
General Yamashita’s personal involvement surfaced in three 
separate incidents. In one instance, General Yamashita’s own judge 
advocate testified that he requested permission from the General for 
the military police to punish Filipino guerillas without trial.” To this 
request, Yamashita reportedly nodded his assent. The punishment 
imposed for many was beheading. 


The other two instances involved reported attempts by General 
Ricarte, a member of the Japanese puppet regime in the Philippines, 
to convince General Yamashita to rescind his supposed order that 
Japanese forces wipe out pro-American Filipinos.”* General Ricarte, 
though, did not testify. In one case, his personal secretary testified 
based upon a conversation with General Ricarte in which the latter 
recounted an unsuccessful conversation with Yamashita in Novem- 
ber 1944 concerning rescinding the order.”® In the second case, an- 
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pointed by paragraph 29, Special Order 120, HQ, U.S. Army Forces, Western Pacific, 
dated Oct. 1, 1945, at 3537, 3573 [hereinafter cited as Record of Trial]. See also 
Whitney, supra note 69, at 91. 

724 Law Reports, supra note 67, at 27. 

73Jd. at 19-20. 
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other witness testified that he overheard a conversation, which his 
twelve-year-old grandson translated, between Ricarte and 
Yamashita in December 1944, where the former again attempted to 
obtain a rescission of the order to kill Filipinos.”* The twelve-year- 
old grandson, however, when called to testify, disclaimed ever hav- 
ing interpreted the conversation.’’ Given the hearsay nature of this 
testimony concerning personal knowledge by Yamashita of the 
atrocities, its veracity and reliability has been considered suspect by 
many legal commentators. 


With respect to the command-and-control issue, the evidence in- 
dicated that Yamashita never came into physical contact with many 
of his units. They merely passed under his tactical command as the 
battle proceeded.”* Former aides and subordinates of Yamashita 
testified that he was too busy with the details of combat, supply, and 
reorganization of Japanese forces to know what was going on out- 
side his own headquarters.” 


The bulk of the atrocities in Manila occurred at the hands of naval 
land troops stationed there.*° Yamashita claimed that he had only 
tactical, not disciplinary, command over those troops. He further 
contended that his communications had been disrupted by the 
American forces and that the naval troops in Manila had completely 
ignored his order to withdraw from the city.*! General Muto, the 
chief of staff to General Yamashita, testified that any officer having 
command of troops of another branch under him did have the 
authority and duty to restrain those men from committing wrongful 
acts.°2 There was also evidence to the effect that Yamashita had 
been able to communicate with Japanese forces in Manila through 
June 1945, long after the surge of atrocities in February.** 


General Yamashita’s final words to the court, after describing his 
manifold command-and-control problems, were: 


I believe that under the foregoing conditions I did the best 
possible job I could have done. However, due to the above 
circumstances, my plans and my strength were not suf- 
ficient to the situation and if these things happened, they 
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*'!Piccigallo, supra note 61, at 53. 

824 Law Reports, supra note 67, at 32. 

“Whitney, supra note 69, at 81. 


90 





1985} COMMAND RESPONSIBILITY 


were absolutely unavoidable. ...I absolutely did not 
order atrocities nor did I receive orders to do this from 
superior authority, nor did I permit such a thing. . . .4 


In short, the defense contended that the effectiveness of the Amer- 
ican military operation precluded Yamashita from effectively con- 
trolling his troops* and, further, that none of the evidence proved 
that Yamashita had ordered, condoned, sanctioned, or even knew of 
the atrocities.*® The prosecution countered with the assertion that 
Yamashita possessed the requisite authority and control®’ and, in 
fact, ordered or permitted the atrocities to occur in spite of his duty 
to intervene and prevent such crimes.** 


(2) The Judgment of the Commission and the Ensuing Legal 
Review. 


On December 7, 1945, the American military commission com- 
posed of five general officers, each of whom, although not a lawyer, 
had broad experience in military justice matters, delivered a decision 
convicting Yamashita and sentencing him to death by hanging. In a 
remarkable turn of events for a military tribunal, though, the com- 
mission issued a written opinion which, although explicit in its find- 
ings on the command-and-control issue, failed to articulate clearly 
whether Yamashita’s conviction was based on an absolute- or 
limited-liability theory of command responsibility and, if limited, 
whether knowledge of the crimes by Yamashita figured as an es- 
sential element in the Commission’s findings.*® 


With respect to the issue of command and control, the Commission 
recognized ‘‘the difficulties faced by the accused with respect not 
only to the swift and overpowering advance of American forces, but 
also to the errors of his predecessors, weaknesses in organisation 
[sic], equipment, supply with special reference to food and gasolene 
[sic], train communication, discipline and morale of his troops.’’® 
The Commission found, though, that those difficulties were not suf- 
ficient to alter the fact that the Japanese forces committing the 
crimes were under Yamashita’s command and effective control.®! 








*4Record of Trial, supra note 71, at 3654-56. 
854 Law Reports, supra note 67, at 24, 27. 
*6Piccigallo, supra note 61, at 53. 

87Jd. 

884 Law Reports, supra note 67, at 84. 
*®Military Commission, supra note 68, at 1596. 
Jd. at 1597. 

*\Jd. at 1598. 
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With reference to the legal standard against which Yamashita’s ac- 
tion or inaction was measured by the Commission, portions of the 
decision suggested a broad theory of liability: 


Clearly, assignment to command military troops is accom- 
panied by broad authority and heavy responsibility. This 
has been true in all armies throughout recorded history. It 
is absurd, however, to consider a commander a murderer 
or rapist because one of his soldiers commits a murder or a 
rape. Nevertheless, where murder and rape and vicious, 
revengeful actions are widespread offences, [sic] and 
there is no effective attempt by a commander to discover 
and control the criminal acts, such a commander may be 
held responsible, even criminally liable, for the lawless 
acts of his troops, depending upon their nature and the 
circumstances surrounding them.* 


The Commission further stated: ‘‘[D]uring the period in question you 
[Yamashita] failed to provide effective control of your troops as was 
required by the circumstances.’’®*? These quoted passages were 
seized upon by A. Frank Reel, one of Yamashita’s counsel, who 
wrote a widely publicized book on the Yamashita trial, and Telford 
Taylor, who is best remembered as Justice Robert H. Jackson’s suc- 
cessor as Chief of Counsel at Nuremberg, as a demonstration of the 
Yamashita case’s espousal of an absolute-liability theory of com- 
mand responsibility.” 


A careful reading of the Commission’s opinion, however, suggests 
a more limited theory of liability. Consider the part of the judgment 
which exhibits disbelief at Yamashita’s protestation of innocence: 


The Prosecution presented evidence to show that the 
crimes were so extensive and widespread, both as to time 
and area, that they must either have been wilfully per- 
mitted by the accused, or secretly ordered by the accused. 
Captured orders issued by subordinate officers of the ac- 
cused were presented as proof that they, at least, ordered 
certain acts leading directly to exterminations of civilians 
under the guise of eliminating the activities of guerrillas 
hostile to Japan.* 





*2]d. at 1597. 
"Id. at 1598. 
**A. Reel, The Case of General Yamashita (1949); T. Taylor, supra note 4. 


**Military Commission, supra note 68, at 1596 (emphasis added). 
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In another portion of the decision, the Commission appeared to have 
regarded defendant’s professed lack of knowledge as simply in- 
credulous: 


As to the crimes themselves, complete ignorance that they 
had occurred was stoutly maintained by the accused, his 
principal staff officers and subordinate commanders, fur- 
ther, that all such acts, if committed, were directly con- 
trary to the announced policies, wishes and orders of the 
accused. The Japanese Commanders testified that they 
did not make personal inspections or independent checks 
during the Philippine campaign to determine for them- 
selves the established procedures by which their subordi- 
nates accomplish their missions. Taken at full face value, 
the testimony indicates that Japanese senior commanders 
operate in a vacuum, almost in another world with respect 
to their troops, compared with standards American Gen- 
erals take for granted.*® 


These remarks were not necessary to convict Yamashita under the 
absolute-liability theory. Rather, the Commission was endeavoring 
to factor into its deliberations the element of knowledge or a duty to 
know combined with a failure to inquire as a component of 
Yamashita’s criminal liability. 


Following the Commission’s decision, Yamashita’s case was 
reviewed twice by military judge advocates and in each case they 
found ample support for rejecting Yamashita’s plea of ignorance. 
First, the staff judge advocate for the Commission’s convening 
authority concluded that Yamashita had: 


issued a general order to wipe out the Philippines if possi- 
ble and to destroy Manila; that subsequently he said he 
would not revoke the order. 


. .. From all the facts and circumstances of record, it is 
impossible to escape the conclusion that accused knew or 
had the means to know of the widespread commission of 
atrocities by members and units of his command; his 
failure to inform himself through official means avail- 
able to him of what was common knowledge throughout 
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his command and throughout the civilian population can 
only be considered as a criminal dereliction of duty on 
his part.** 


The next review was conducted by the theatre staff judge advo- 
cates prior to the submission of Yamashita’s case to MacArthur for 
his approval or disapproval of the findings and sentence of the Com- 
mission. That review restated the evidence tending to show a geno- 
cidal plan and actual knowledge by General Yamashita. It was the 
judge advocates’ conclusion that 


[t]he only real question in the case concerns accused’s 
responsibility for the atrocities shown to have been com- 
mitted by members of his command. Upon this issue a 
careful reading of all the evidence impels the conclusion 
that it demontrates this responsibility. In the first place 
the atrocities were so numerous, involved so many peo- 
ple, and were so widespread that accused’s professed ig- 
norance is incredible. Then, too, their manner of commis- 
sion reveals a striking similarity of pattern throughout. . . 
in several instances there was direct proof of statements 
by the Japanese participants that they were acting pur- 
suant to orders of higher authorities, in a few cases Yama- 
shita himself being mentioned as the source of the 
order. . . . All this leads to the inevitable conclusion that 
the atrocities were not the sporadic acts of soldiers out of 
control but were carried out pursuant to a deliberate plan 
of mass extermination which must have emanated from 
higher authority or at least had its approval. . . . From the 
widespread character of the atrocities. . . the orderliness 
of their execution and the proof that they were done pur- 
suant to orders, the conclusion is inevitable that the ac- 
cused knew about them and either gave his tacit approval 
to them or at least failed to do anything either to prevent 
them or to punish their perpetrators. 


Yamashita’s professed ignorance, then, was unconvincing to the 
reviewing authories. 





*’Review of the Staff Judge Advocate of the Record of Trial by Military Commission 
of Tomoyuki Yamashita, U.S. Armed Forces, Western Pacific, 9 Dec. 1945, reprinted 
in Parks, supra note 22, at 32 (emphasis added). 

**Review of the Theater Staff Judge Advocate of the Record of Trial by Military 
Commission of Tomoyuki Yamashita, General, HQ U.S. Armed Forces, Pacific, 26 Dec. 
1945, reprinted in Whitney, supra note 69, at 80 (emphasis added). 
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Significantly, that same plea of lack of knowledge was raised by 
General A. Muto, Yamashita’s chief of staff, in his war crimes trial 
on the same charges and substantially the same evidence as in Yama- 
shita’s case. The trial, though, was conducted before the Interna- 
tional Tribunal for the Far East sitting in Tokyo which was con- 
stituted with lawyer-judges from eleven nations. In addressing the 
knowledge issue, the Tribunal stated: ‘‘We reject his defense that he 
knew nothing of these [atrocities]. It is wholly incredible.’’” 


The completion of the military legal review process in Yamashita’s 
case did not end the matter, for Yamashita’s counsel had petitioned 
the Supreme Court of the United States for review of the case. The 
Supreme Court heard arguments on January 7, 1946, and rendered a 
6-to-2 decision on February 4, 1946.'°° The Court’s opinion stated: 
“(W]e are not concerned with the guilt or innocence of the pe- 
titioner. We consider here only the lawful power of the commission 
to try the petitioner for the offense charged.’’!®! 


In assessing the legal sufficiency of the charges as a violation of the 
law of war, the majority felt compelled to address the issue of com- 
mand responsibility: 


[I]t is urged that the charge does not allege that petitioner 
has either committed or directed the commission of such 
acts, and consequently that no violation is charged as 
against him. But this overlooks the fact that the gist of the 
charge is an unlawful breach of duty by petitioner as an 
army commander to control the operations of the 
members of his command by ‘‘permitting them to 
commit’’ the extensive and widespread atrocities 
specified. The question then is whether the law of war im- 
poses on an army commander a duty to take such appro- 
priate measures as are within his power to control the 
troops under his command for the prevention of the speci- 
fied acts which are violations of the law of war and which 
are likely to attend the occupation of hostile territory by 
an uncontrolled soldiery, and whether he may be charged 
with personal responsibility for his failure to take such 
measures when violations result. That this was the precise 
issue to be tried was made clear by the statement of the 
prosecution at the opening of the trial. 





*Tokyo War Crimes Trial, reprinted in 2 L. Friedman (ed.), The Law of War: A 
Documentary History 1029, 1144 (1972). 
10°In re Yamashita, 327 U.S. 1 (1946). 
101d. at 8. 
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prosecution at the opening of the trail. 

It is evident that the conduct of military operations by 
troops whose excesses are unrestrained by the orders or 
efforts of their commander would almost certainly result 
in violations which it is the purpose of the law of war to 
prevent. Its purpose to protect civilian populations and 
prisoners of war from brutality would largely be defeated 
if the commander of an invading army could with impuni- 
ty neglect to take reasonable measures for their protec- 
tion. Hence the law of war presupposes that its violation is 
to be avoided through the control of the operations of war 
by commanders who are to some extent responsible for 
their subordinates. !°? 


The majority of the Court, then, found that a military commander 
had ‘‘an affirmative duty to take such measures as were within his 
power and appropriate in the circumstances to protect prisoners of 
war and the civilian population. . . .’’'°* Cited in support of this 
statement by the majority were the command-responsibility provi- 
sions of the Hague Conventions and Geneva Red Cross Convention of 
1929. 


The majority, while refusing to weigh the evidence on which pe- 
titioner was convicted, concluded that the charge adequately alleg- 
ed a violation of the law of war: 


There is no contention that the present charge, thus read, 
is without the support of evidence, or that the Commis- 
sion held petitioner responsible for failing to take 
measures which were beyond his control or inappropriate 
for a commanding officer to take in the circumstances. . . 
It is plain that the charge on which petitioner was tried 
charged him with a breach of his duty to control the oper- 
ations of the members of his command, by permitting 
them to commit the specified atrocities. This was enough 
to require the Commission to hear evidence tending to es- 
tablish the culpable failure of petitioner to perform the 
duty imposed on him by the law of war and to pass upon 
its sufficiency to establish guilt.'°* 


The majority had managed to affirm the conviction of Yamashita in 
an elliptical fashion that had both relied on an abstention-type 





‘27d. at 14-15 (emphasis added). 
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96 





1985] COMMAND RESPONSIBILITY 


theory of command responsibility and avoided the element of 
knowledge, while, at the same time, leaving knowledge as a variable 
for consideration by the Commission. 


The dissenting opinions of Justices Rutledge and Murphy bitterly 
challenged the fairness of the trial as well as the judicial principles 
asserted. Justice Murphy took the majority opinion to task for failing 
to address the knowledge issue: 


[Yamashita] was not charged with personally participating 
in the acts of atrocity or with ordering or condoning their 
commission. Not even knowledge of these crimes was at- 
tributed to him. It was simply alleged that he unlawfully 
disregarded and failed to discharge his duty as commander 
to control the operations of the members of his command, 
permitting them to commit the acts of atrocity. The re- 
corded annals of warfare and the established principles of 
international law afford not the slightest precedent for 
such a charge.! 


Justice Rutledge added; ‘‘[T]he Court’s opinion nowhere expressly 
declares that knowledge was essential to guilt or necessary to be set 
forth in the charge.’’'°* Justices Murphy and Rutledge shared the 
view that knowledge was an essential element to Yamashita’s con- 
viction under the law of war for the atrocities of his troops and 
found the evidence of such knowledge lacking.'®’ Justice Murphy 
warned that the majority’s open-ended theory of liability meant that 
‘“‘[nJo one in a position of command in an army, from sergeant to 
general, can escape those implications. Indeed, the fate of some 
future President of the United States and his chiefs of staff and 
military advisers may well have been sealed by this decision.’ ! 


The majority of the Court, though, found the arguments of 
Justices Murphy and Rutledge unconvincing and, after the Supreme 
Court’s decision, General MacArthur was left free to confirm the 
Military Commission’s findings and sentence.'®? On 23 February 
1946, General Yamashita was hanged.'!° 





15Jd. at 28 (Murphy, J., dissenting). 

Jd. at 53 (Rutledge, J., dissenting). 

107/d. at 28, 34, 47, 53-55. 

108/d. at 28. 

'°Order of General Douglas MacArthur confirming death sentence of General 
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(3) Value Analysis. 


The Yamashita case is muddled, to a degree, by a confusing aggre- 
gation of facts and legal pronouncements which have prompted 
claims by some jurists that Yamashita was held responsible, not 
because he ordered, or knowingly permitted, the war crimes to be 
committed, but rather because he was in a position of command and 
was per se liable for his troop’s atrocities. Such a liability standard 
would presumably have the effect of maximizing enforcement of the 
law of war, thereby promoting the principle of humanity. At the 
same time, however, the standard would sacrifice the value interests 
of mankind, in general, and the individual military commander, in 
particular, in the basic tenet of not punishing an individual crim- 
inally, absent proof of personal wrongdoing or dereliction. It would 
also have the untoward effect of forcing the commander, in order to 
safeguard his own well-being, to retain, rather than delegate, power 
at the expense of military preparedness and the principle of military 
necessity. 


The liability standard adopted in the Yamashita case does not 
reflect such a disproportionate priority for humanitarian values over 
military needs. Instead, a careful reading of the Commission’s de- 
cision and the ensuing military-legal reviews indicates that Yama- 
shita’s claim of lack of knowledge proved unconvincing. The fact- 
finders concluded that Yamashita either knowingly ordered the war 
crimes committed or knowingly permitted them to occur while fail- 
ing to exercise his duty to intervene. The Supreme Court essentially 
left the factual disputes concerning knowledge in the case to the 
factfinders and held that, as a minimum, a military commander has a 
duty to take such measures as are within his power and appropriate 
in the circumstances to protect prisoners of war and the civilian 
population and that a military commander who fails to take such 
measures is criminally liable for the war crimes committed by his 
troops. 


The trial of Yamashita represented a significant step forward in 
promoting the inclusive interests of states in ensuring the en- 
forcement of the laws of war. Yet, at the same time, the principle of 
military necessity was not ignored in articulating a limited-liability 
theory of command responsibility. 


(b) Nuremberg. 


During 1945-1946 the International Military Tribunal, a panel of 
judges from France, the United Kingdom, the Soviet Union, and the 
United States, tried twenty-four major war criminals including Goer- 
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ing, Hess, Keitel, and Peer.'!! The remainder of the war crimes trials 
in Germany were subsequently conducted before national tribunals 
under Allied Control Council Order No. 10. In the American zone, 
under what was termed the Nuremberg Subsequent Proceedings, 
there were twelve major trials involving one hundred and eighty- 
four defendants.'!? The cases were tried in groups depending upon 
the nature of the crimes and the classification of defendants, i.e., 
Gestapo, judges, or High Command. Two cases against military 
leaders are relevant to the study of command responsibility and are 
analyzed in the discussion that follows: Case No. 7, United States v. 
Wilhelm List, et al. (the ‘‘Hostage Case’’)''* and Case No. 12, United 
States v. Wilhelm Von Leeb, et al. (the ‘‘High Command Case’’).!!4 


(1) High Command Case. 
(A) Overview. 


The German High Command Trial commenced on 30 December 
1947 and ended on 28 October 1948.''5 The fourteen defendants 
before the Tribunal were among the highest ranking German officers 
brought to the bar following World War II; the principal defendant, 
Field Marshal Wilhelm von Leeb, was junior only to von Rundstedt, 
the most senior of all the German Field Marshals.''® The remaining 
thirteen defendants were likewise general officers. All of the 
general officers were indicted together on four counts, of which 
counts two and three involved war crimes and crimes against 
humanity and raised the issue of the responsibility of these officers 
for illegal orders and subordinates’ crimes. 


The illegal orders referred to include the Commissar Order and the 
Barbarossa Jurisdiction Order. The Commissar Order was a directive 
of limited distribution issued by Hitler’s headquarters ordering the 
summary execution of captured political commissars attached to the 
Soviet Army.'!? The Barbarossa Jurisdiction Order, meanwhile, was 
directed at civilians.''* It ordered collective measures, removed legal 
safeguards granted by the Hague Conventions, directed the sum- 





‘The Nuremberg Judgment, Nuremberg, 1945-46, reprinted in 2 L. Friedman 
(ed.), The Law of War: A Documentary Study 922 (1972). 
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mary execution of inhabitants suspected of activities against the 
German armed forces, and ordered that no punishment be meted out 
to soldiers who committed offenses against civilians.'!* 


The prosecution under the direction and supervision of Telford 
Taylor urged that under international law, including the Yamashita 
case, a military commander is per se responsible for crimes com- 
mitted within the area of his command, ‘‘regardless of superior 
orders, regulations or law limiting his authority and regardless of the 
fact that the crimes committed. . . [were] due to the action of the 
State or superior military authorities which he did not initiate or in 
which he did not participate. .. .’"'?° The Tribunal rejected this 
strict theory of liability along with the notion that Yamashita sup- 
ported such a theory and then proceeded to distinguish the facts in 
the Yamashita case as inapplicable 


to the facts in this case for the reason that the authority of 
Yamashita in the field of his operations did not appear to 
have been restricted by either his military superiors or the 
State, and the crimes committed were by troops under his 
command, whereas in the case of the occupational com- 
manders in these proceedings, the crimes charges were 
mainly committed at the instance of higher military and 
Reich authorities. !! 


The Tribunal recognized that an occupational military 
commander’s control in his assigned area was not absolute; yet, at 
the same time, the Tribunal expressed the view that the military 
commander of the occupied territory had certain responsibilities 
which could not be set aside by reason of activities of his own state 
within his area: 


He is the instrument by which the occupancy exists. It is 
his army which holds the area in subjection. It is his might 
which keeps an occupied territory from re-occupancy by 
the armies of the nation to which it inherently belongs. It 
cannot be said that he exercises the power by which a 
civilian population is subject to his invading army while at 
the same time the State which he represents may come in- 
to the area which he holds and subject the population to 
murder of its citizens and to other inhuman treatment. !22 
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Military necessity played a prominent role in the Tribunal’s ar- 
ticulation of the standard of command responsibility: 


The authority, both administrative and military, of a com- 
mander and his criminal responsibility are related but by 
no means co-extensive. Modern war such as the last war, 
entails a large measure of de-centralization. A high com- 
mander cannot keep completely informed of the details of 
military operations of subordinates and most assuredly 
not of every administrative measure. He has the right to 
assume that details entrusted to responsible subordinates 
will be legally executed. The President of the United 
States is Commander-in-Chief of its military forces. 
Criminal acts committed by those forces cannot in them- 
selves be charged to him on the theory of subordination. 
The same is true of other high commanders in the chain of 
command. Criminality does not attach to every individual 
in this chain of command from that fact alone. There must 
be a personal dereliction. That can occur only where the 
act is directly traceable to him or where his failure to 
properly supervise his subordinates constitutes criminal 
negligence on his part. In the latter case it must be a per- 
sonal neglect amounting to a wanton, immoral diregard of 
the action of his subordinates amounting to acquies- 
cence. !23 


Later, the Tribunal stated explicitly that, absent direct responsibility 
as in the case of the commander issuing illegal orders, a commander 
to be criminally liable ‘‘must have knowledge of these offenses and 
acquiesce or participate or criminally neglect to interfere in their 
commission and. . . the offences [sic] committed must be patently il- 


legal.’"!24 


In addition to articulating a standard concerning the criminal 
responsibility of a military commander, the Tribunal also addressed 
the issue of the criminal responsibility of a staff officer, since four of 
the officers in the High Command Trial had served as staff officers in 
the German High Command or as chief of staff at the corps or higher 
headquarters level on the Russian Front. The Tribunal opined: 


In the absence of participation in criminal orders or their 
execution within a command, a chief of staff does not 
become criminally responsible for criminal acts occurring 
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therein. He has no command authority over subordinate 
units. All he can do in such cases is call these matters to 
the attention of his commanding general. Command 
authority and responsibility for its exercise rest definitely 
upon his commander. !25 


This standard of liability afforded the staff officer greater protection 
than his military commander in recognition of the staff officer’s non- 
existent command authority over subordinate units, a reflection of 
military organizational needs. In the discussion that follows, the 
cases of six individuals in the High Command Case have been singled 
out for review and analysis to ascertain the effects of the Tribunal’s 
theory of command responsibility on specific factual scenarios. 


(B) Von Leeb. 


The Tribunal, in assessing the charges against Wilhelm von Leeb 
during the period when he was Commander-in-Chief Army Group 
North, addressed the command structure: 


Executive power at the beginning of the Russian cam- 
paign was conferred directly upon the army commanders 
and the commanders of the army group rear areas. It was 
provided, however, that the commander in chief of an 
army group might issue orders to his subordinates in the 
field of executive power. In other words, his authority in 
this field was more in the nature of a right to intervene 
than a direct responsibility. 


. .. As stated, his function was operational. Many ad- 
ministrative duties had been left to his subordinate armies 
and his army group rear area. He and his staff alike would 
have the right to assume that the commanders entrusted 
with such administrative functions would see to their 
proper execution. Under such conditions it must be ac- 
cepted that certain details of activities within the sphere 
of his subordinates would not be brought to his 
attention. !26 


The Tribunal was, in essence, differentiating between the command 
responsibility of a tactical or operational commander and an occupa- 
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tional or area commander, a recognition of the differing functions of 
military commanders dictated by military necessity. 


Although the Tribunal proceeded to find that criminal orders were 
executed by units subordinate to the defendant and criminal acts 
were carried out by agencies of his command, criminal responsibility 
did not ipso facto attach. Rather, the Tribunal found that von Leeb 
‘*must be shown both to have had knowledge and to have been con- 
nected with such criminal acts, either by way of participation or 
criminal acquiescence.’’!27 The Tribunal then broke the charges 
down into the following general headings for discussion seriatim: (1) 
the Commissar Order; (2) crimes against prisoners of war; (3) the Bar- 
barossa Jurisdiction Order; (4) crimes against civilians; (5) pillage of 
public and private property; and (6) criminal conduct pertaining to 
the seige of Leningrad. 


With respect to the Commissar Order, the evidence disclosed that 
von Leeb was present at a meeting conducted by Hitler when the 
proposed extermination of commissars was put forward as a policy 
matter.'28 Von Leeb received the announcement with a good deal of 
consternation, later protesting to Field Marshall von Brauchitsch 
that it was a violation of the rules of war.'”* The latter gave von Leeb 
assurances that he would attempt to prevent its issuance; neverthe- 
less, the order was issued, in this case from Berlin to von Leeb’s Ar- 
my commanders with von Leeb’s headquarters limited to performing 
the administrative function of forwarding the order to the Army 
commanders. '* In addition to his protests to his superiors, von Leeb 
personally communicated his opposition to the order directly to his 
subordinate commanders, admonishing them to adhere to von 
Brauchitsch’s Maintenance-of-Discipline Order which required strict 
sanctions for soldiers committing war crimes.'*! The Tribunal con- 
cluded: 


[W]e cannot find von Leeb guilty in this particular. He did 
not disseminate the [Commissar] order. He protested 
against it and opposed it in every way short of open and 
defiant refusal to obey it. If his subordinate commanders 
disseminated it and permitted its enforcement, that is 
their responsibility and not his.'*? 





. at 555. 


. at 555-57. 
" at 555-56. 
" at 557-58. 





MILITARY LAW REVIEW [Vol. 107 


Von Leeb was similarly acquitted on the charge of crimes against 
prisoners of war (POWs). The evidence demonstrated that the 
responsibility for POWs rested not with von Leeb, but rather with 
the quartermaster general and his Rear Area Army commanders who 
reported directly to the German High Command. At the same time, 
the record failed to show that von Leeb was criminally connected 
with, knew of, or participated in the illegal execution of Red Army 
soldiers in his area.'** 


The Barbarossa Jurisdiction Order was an entirely different mat- 
ter. It was a criminal order, in part because it included ambiguous 
guidance with respect to the authority conferred upon junior of- 
ficers to shoot civilians who were merely suspected of certain 
acts.'*4 This order came directly to von Leeb’s headquarters through 
the normal chain of command where it was readdressed and for- 
warded to subordinate units without the benefit of clarification or 
qualification to prevent or hinder its illegal application. Von Leeb, 
having set this instrument in motion, was found by the Tribunal to 
have assumed ‘‘a measure of responsibility for its illegal 
application.’’!*® 


As regards the charge of crimes against civilians, the Nazi Security 
Police operated within the area of von Leeb’s Army Group North, 
carrying out a program of mass murder and recruitment of slave 
labor. There was, however, no evidence that von Leeb knew of the 
liquidation or recruitment activities within his area or acquiesced in 
such activities, with one exception.'** In that case, von Leeb 
learned of a pogrom at Kovno, ostensibly the work of a local self- 
defense organization, but apparently inspired by the Nazi Security 
Police, and took immediate action to prevent any recurrence. !37 


The Tribunal, in reviewing the final two charges of pillage of 
public and private property and criminal conduct pertaining to the 
seige of Leningrad, found no criminality because the action taken 
was justified by existing legal norms and the legitimate military 
necessities of the situation.'** In sum, von Leeb was found guilty on- 
ly for his role in connection with the transmittal and application of 
the Barbarossa Jurisdiction Order. The acquittal of von Leeb on the 
other charges was due, in large part, to von Leeb’s lack of knowledge 
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or duty to prevent the war crimes as a result of his tactical-oper- 
ational responsibilities, as compared to the occupational-executive 
responsibilities of his Rear Area Army commanders. 


(C) Von Kuechler. 


Field Marshal Georg Karl Friedrich-Wilhelm von Kuechler took 
part in the Russian Campaign in 1941 as an Army commander until 
he succeeded to command of Army Group North after von Leeb’s re- 
tirement. He was convicted on five counts: the Commissar Order; 
neglect of prisoners of war and their use in prohibited labor; illegal 
execution of Red Army soldiers and murder and ill-treatment of 
prisoners of war; deportation and enslavement of the civilian pop- 
ulation; and murder, ill-treatment, and persecution of the civilian 
population and enforcement of the Barbarossa Jurisdiction Order. '** 
The evidence indicated his knowledge of and acquiescence in, or, in 
some cases, direct order of the offenses of which he was convicted. 


One count, the illegal execution of POWs, is particularly note- 
worthy for the role of criminal negligence in von Kuechler’s convic- 
tion. Those POW executions were carried out pursuant to the orders 
of the German High Command. The prosecution failed to demon- 
strate that von Kuechler transmitted the order.'*° The Tribunal 
discovered, however, that von Kuechler was aware that the illegal 
executions were taking place because his headquarters received 
regular reports on the executions. The Tribunal concluded that de- 
fendant not only tolerated, but approved of, the execution of the 
orders.'*! The Tribunal further concluded that the accused was 
aware of the extensive neglect and ill-treatment of POWs in his area 
and found him ‘‘guilty of criminal neglect of prisoners of war in his 
jurisdiction.’’!4? In effect, the Tribunal found that von Kuechler had 
a duty to intervene and that he had failed to do so at the expense of 
human lives while lacking the requisite military-needs justification. 


(D) Von Salmuth. 


General Hans von Salmuth held command on the Eastern Front at 
both the army and corps level and was found guilty on several 
counts, one of which is noteworthy for the facts and legal analysis. 
Von Salmuth was charged with murder and ill-treatment of prisoners 
of war: 
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Concerning the treatment of prisoners of war in the 
areas under the defendant, numerous reports from these 
areas show what must be considered as an excessive 
number of deaths by shooting and otherwise among the 
prisoners of war. They imply a degree of negligence on the 
part of the defendant. . . . These reports show that pris- 
oners of war were handed over to the SD, a police orga- 
nization, and that thereafter the army exercised no super- 
vision over them and apparently had no control or record 
as to what became of them. 


Whether or not they were liquidated, as many of them 
undoubtedly were, is not the question. The illegality con- 
sists in handing them over to an organization which cer- 
tainly by this time the defendant knew was criminal in 
nature. 


The defendant undertakes to state that he had no super- 
vision over these prisoner of war camps. From the 
evidence we are of the opinion that the defendant was 
responsible for prisoners of war within his area and also 
had control over them and that he must accept criminal 
responsibility for the illegal transfer of these prisoners to 
the SD.'4 


The violent purposes of the Nazi police organization obviously 
figured very prominently in the Tribunal’s guilty finding for von 
Salmuth. 


(E) Von Roques. 


The crimes for which Lieutenant General Karl von Roques was 
charged and convicted were committed while the defendant was 
Commander of the Rear Area of Army Group South and of the Rear 
Area of Army Group A. Von Roques’ testimony demonstrated that, 
in the area of his command, he exercised executive power as the 
respresentative of the occupying forces. The Tribunal in analyzing 
the duties of a military occupational commander expressed 


the opinion that command authority and executive power 
obligate the one who wields them to exercise them for the 
protection of prisoners of war and the civilians in his area; 
and that orders issues which indicate a repudiation of 
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such duty and inaction with knowledge that others within 
his area are violating this duty which he owes, constitute 
criminality .'*4 


Based on this theory of liability, the Tribunal found von Roques guil- 
ty of implementing the Commissar Order in his rear area, even 
though he denied issuing the order, because he knew commissars 
were being shot by units subordinate to his command and by agen- 
cies in his area and did nothing about it. The decision demonstrated 
the impact of an occupational commander’s broad area respon- 
sibilities on his liability for war atrocities in the area. In essence, the 
area commander, as opposed to a tactical commander, had ‘‘geo- 
graphic’’ responsiblities and a broader duty to intervene to prevent 
war crimes because of those geographic responsibilities. 


(F) Reinecke. 


Lieutenant General Hermann Reinecke was indicted and charged 
largely as a result of his activities as the Chief of the General Armed 
Forces office from 1939 until the end of the war with oversight 
responsibility for the Office of Chief of Prisoner of War Affairs.'*® 
During that period, Reinecke issued numerous directives concerning 
prisoners of war ‘‘by order’’ of his superior, Field Marshall Keitel, 
the Commander-in-Chief of the German High Command.!** The fact 
that the defendant as a staff officer possessed only derivative ad- 
ministrative authority, as opposed to direct command authority, 
over the personnel of POW camps proved nondispositive as the Tri- 
bunal found: 


The evidence establishes overwhelmingly the over-all 
control and supervision of the defendant Reinecke as to 
prisoners of war under the supreme authority of the [Ger- 
man High Command] and his power over prisoner of war 
camps and prisoner of war affairs. The evidence shows 
that he exercised that authority by issuing orders; that he 
had the right of inspection both in himself and his subordi- 
nate; that such inspection was a duty entrusted to him and 
carried out by him; that he had the sources of knowledge 
and the duty was placed upon him to know and supervise 
what took place in these camps, and that he did know and 
supervise what took place therein and directed certain 
operations in such camps.'*7 
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Having established Reinecke’s role in supervising the POW camps, 
the Tribunal went on to find that ‘‘the defendant was an active par- 
ticipant in the program of segregation and illegal liquidation of 
prisoners of war under his jurisdiction’’'** and was therefore crim- 
inally liable. 


(G) Woehler. 


General Otto Woehler was charged with offenses committed both 
as a commander and a staff officer.'*® One of the charges pertained 
to the defendant while serving as Chief of Staff of the Eleventh 
Army where he knew the Commissar Order was being enforced.'*° 
The evidence failed to show that the defendant participated in the 
transmittal of the Commissar Order to subordinate units. Absent 
such participation, the Tribunal concluded that criminal responsi- 
bility for the Commissar Order at the command level lay exclusively 
with the Eleventh Army Commander and not his Chief of Staff on 
the theory that 


{cjriminal acts or neglect of a commander in chief are not 
in themselves to be so charged against a chief of staff. He 
has no command authority over subordinate units nor is 
he a bearer of executive power. The chief of staff must be 
personally connected by evidence with such criminal of- 
fenses of his commander in chief before he can be held 
criminally responsible.!*! 


Implicit in this liability standard was the recognition that military 
necessity dictates that the military commander, not the staff officer, 
must wield the ultimate decisionmaking power with the resultant 
criminal accountability. This relieves the staff officer of liability for 
his commander’s decisions, unless the staff officer actively partici- 
pates in the formulation or implementation of criminal acts. A strict- 
er standard of criminal liability for staff officers would probably 
have the effect of compelling some staff officers in future conflicts 
to contravene the perceived illegal orders of their commanders in 
order to save themselves from possible prosecution, thereby sacri- 
ficing the value interest of effective command and control for the 
military commander. 
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(2) Hostage Case. 


The second of the Nuremberg Subsequent Proceedings which in- 
volved issues of command responsibility was the Hostage Case, in 
which the principal defendant, Field Marshal Wilhelm List, and 
eleven other general officers were brought to trial on charges that 
they were responsible for offenses committed by troops under their 
command during the German occupation of Albania, Greece, Nor- 
way, and Yugoslavia.'®? All but two of the defendants, who were 
tried, were found guilty of war crimes on a theory of command 
responsibility. !** 


In addressing the command responsibility issue, the Tribunal 
found itself confronted repeatedly with contentions that illegal 
orders and follow-up reports directed to the defendants never came 
to their attention.'*4 In this connection, the Tribunal observed that 
the German Army was well-equipped, well-trained, and well-disci- 
plined.'®> Further, it possessed an extensive communication net- 
work and systems for transmitting reports to military 
commanders.'** under those circumstances, the Tribunal stated: 


An army commander will not ordinarily be permitted to 
deny knowledge of reports received at his headquarters, 
they being sent there for his special benefit. Neither will 
he ordinarily be permitted to deny knowledge of happen- 
ings within the area of his command while he is present 
therein. It would strain the credulity of the Tribunal to 
believe that a high ranking military commander would 
permit himself to get out of touch with current happen- 
ings in the area of his command during wartime. No doubt 
such occurrences result occasionally because of unex- 
pected contingencies, but they are the unusual. With ref- 
erence to statements that responsibility is lacking where 
temporary absence from headquarters for any cause is 
shown, the general rule to be applied in his absence re- 
sulting from orders, directions, or a general prescribed 
policy formulated by him, a military commander will be 
held responsible in the absence of special circumstances. 
As to events, emergent in nature and presenting matters 





‘528 Law Reports, supra note 67, at 34-36. 
'53fd. at 34. 

'*4Nuremberg Trials, supra note 126, at 1259. 
155Jd_ 

156]d_ 





MILITARY LAW REVIEW [Vol. 107 


for original decision, such commander will not ordinarily 
be held responsible unless he approved of the action taken 
when it came to his knowledge.!5? 


Having resolved generally the extent to which information receiv- 
ed at a military commander’s headquarters is imputed to the com- 
mander, the Tribunal addressed a second defense contention, that a 
military commander cannot be held criminally liable for the acts of 
nonsubordinate units: 


The matter of subordination of units as a basis for fixing 
criminal responsibility becomes important in the case of a 
military commander having solely a tactical command. 
But as to the commanding general of occupied territory 
who is charged with maintaining peace and order, pun- 
ishing crime, and protecting lives and property, subordi- 
nation are [sic] relatively unimportant. His responsibility 
is general and not limited to a control of units directly 
under his command. Subordinate commanders in occupied 
territory are similarly responsible to the extent that ex- 
ecutive authority has been delegated to them.!** 


The Tribunal’s resolution of this issue was identical, in substance, 
to that found in the High Command Case. A tactical commander is 
criminally liable, under the theory of command repsonsibility, for 
subordinated units, while an occupational commander is criminally 
liable for units in his area even though they are not operationally 
subordinate to him. 


For the Tribunal, the guilt or innocence of military commanders 
required ‘‘proof of a causative, overt act or omission from which a 
guilty intent can be inferred before a verdict of guilty would be pro- 
nounced.’’!5® The Tribunal followed these remarks with an analysis 
of the charges and evidence against List. 


Field Marshal Wilhelm List, the fifth ranking field marshal in the 
German Army, was the Commander-in-Chief of the Twelfth Army at 
the time of the invasion of Yugoslavia and Greece and later assumed 
repsonsibility as the chief executive authority for the whole of the 
Balkans.'®° As commander of the occupying forces, he was charged 
with the maintenance of internal order and the security of his area 
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against attack. His duties in this respect were made increasingly dif- 
ficult as time went on due to a particularly active resistance move- 
ment. 


During the summer of 1941, attacks against German troops singly 
and as units, as well as the disruption of communication and trans- 
portation systems, by partisan guerillas increased dramatically.'®! In 
response to a deteriorating situation, List, on 5 September 1941, 
issued a generally worded order to his subordinates directing 
‘‘[rjuthless and immediate measures against the insurgents, against 
their accomplices and their families.’’ As examples, he cited the 
destruction of villages involved, the deportation and incarceration 
of relatives of partisans and guerillas, and the seizure of hostages. '®? 
The insurgent problem soon drew the attention of Berlin. 


On 16 September 1941, Hitler personally ordered List to suppress 
the insurgent movement. This resulted in the commissioning of 
General Franz Boehme with the handling of military affairs in Serbia 
and in the transfer of the entire executive power in Serbia to him. 
This delegation was, in fact, effected on the recommendation and at 
the request of List to whom Boehme remained subordinate.'® 


In late September 1941, List readdressed and forwarded without 
amplification or clarification to his subordinates, a directive from 
the German High Command which called for the reprisal killing of 50 
to 100 communists for the life of each German soldier lost in partisan 
guerilla attacks.'** In the performance of his tasks, Boehme trans- 
mitted ‘‘routine’’ progress reports to his superior, List, concerning 
these reprisal killings. 


List contended that he was unaware of Boehme’s reports as he was 
absent from headquarters at the time of their receipt. In addition, he 
attributed the killings to units which were not tactically subordinate 
to him. The Tribunal was not persuaded: 


A commanding general of occupied territory is charged 
with the duty of maintaining peace and order, punishing 
crime, and protecting lives and property within the area in 
his command. His responsibility is coextensive with his 
area of command. He is charged with notice of occur- 
rences taking place within the territory. He may require 
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adequate reports of all occurrences that come within the 
scope of his power and, if such reports are incomplete or 
otherwise inadequate, he is obliged to require supplemen- 
tary reports to apprise him of all the pertinent facts. If he 
fails to require and obtain complete information, the dere- 
liction of duty rests upon him and he is in no position to 
plead his own dereliction as a defense. Absence from 
headquarters cannot and does not relieve one from 
responsibility for acts committed in accordance with a 
policy he instituted or in which he acquiesced. He may 
not, of course, be charged with acts committed on the 
order of someone else which is outside the basic orders 
which he has issued. If time permits he is required to res- 
cind such illegal orders, otherwise he is required to take 
steps to prevent a recurrence of their issue. 


Want of knowledge of the contents of reports made to 
him is not a defense. Reports to commanding generals are 
made to their special benefit. Any failure to acquaint 
themselves with the contents of such reports, or a failure 
to require additional reports where inadequacy appears 
on their face, constitutes a dereliction of duty which he 
cannot use in his own behalf. 


The reports made to... List...charge him with 
notice of the unlawful killing of thousands of innocent 
people. . . . Not once did he condemn such acts as unlaw- 
ful. Not once did he call to account those responsible for 
these inhumane and barbarous acts. His failure to termi- 
nate these unlawful killings and to take adequate steps to 
prevent their recurrence constitutes a serious breach of 
duty and imposes criminal responsibility.!® 


List’s conviction rested on the broad executive authority and co- 
extensive legal responbility of an occupational commander for his 
area of responsibility where that commander had failed to keep in- 
formed of events in his area by reading reports forwarded to him 
which set forth the nature and extent of war crimes occurring in his 
area of responsibility. 

The convictions of List’s codefendants reflected the same basic 


legal rationale. Two of List’s codefendants, however, were ac- 
quitted. Both of those officers were charged with war crimes com- 
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mitted while they were serving as chiefs of staff to a military com- 
mander.'®* An examination of one of those cases is instructive. 


Lieutenant General Hermann Foertsch served as Chief of Staff to 
Field Marshal List and other commanding generals in the Balkans. '*7 
The evidence demonstrated that Foertsch had distributed his supe- 
rior’s orders, which he knew to be illegal, and further that Foertsch 
had read the reports of Boehme concerning the reprisal killings. '® 
No overt act by Foertsch, though, from which a criminal intent could 
be inferred was ever shown.!® 


The Tribunal concluded that Foertsch had ‘‘knowledge of the do- 
ing of acts which we have. . . held to be unlawful under interna- 
tional law,’’ but found in terms reminiscent of the Woehler case in 
the High Command Trial that it 


is not enough to say that he must have been a guilty par- 
ticipant. It must be shown by some responsible act that he 
was. Many of these acts were committed by organizations 
over which the armed forces, with the exception of the 
commanding general, had no control at all. Many others 
were carried out through regular channels over his voiced 
objection or passive resistance. The evidence fails to show 
the commission of an unlawful act which was the result of 
any action, affirmative or passive, on the part of this de- 
fendant. His mere knowledge of the happening of unlaw- 
ful acts does not meet the requirements of criminal law. 
He must be one who orders, abets, or takes a consenting 
part in the crime. We cannot say that the defendant met 
the foregoing requirements as to participation.!”° 


In sum, the limited nature of Foertsch’s authority and duties re- 
quired that his criminal liability be restricted to crimes of commis- 
sion, rather than omission. 


(3) Value Analysis. 


The trials of Field Marshals List and von Leeb and their twenty- 
four codefendants dealt with a variety of factual scenarios and es- 
tablished specific and detailed standards concerning the issue of 
command responsibility. Among the military factors which figured 
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prominently in the Tribunals’ limited-liability theory of command 
responsibility were the differences between tactical and occupa- 
tional commanders and between commanders and staff officers in 
their powers and duties, the necessity for a commander to delegate 
functions and rely on his subordinates to perform those functions, 
and the critical role of reports in keeping the commander apprised of 
events within his command or area of responsibility. In essence, the 
principle of military necessity played a prominent role. The prin- 
ciple of humanity was also evident in the Tribunal’s decisionmaking 
as the Tribunal articulated legal standards designed to enforce the 
laws of war through command accountability, while at the same 
time protecting the commander from punishment in the absence of 
any personal dereliction. 


The final balance struck by the Tribunals between the funda- 
mental value interests of humanity and necessity for commanders 
was to include ‘“‘knowledge’’ or its equivalent, such as ‘‘acquies- 
cence”’ or ‘‘criminal negligence,’’ as an element of the crime and 
then restrict the criminal liability of each defendant to war crimes 
for which he had the authority and duty, but failed, to prevent. For 
staff officers, the balance shifted more heavily toward a require- 
ment for active participation by the officer in a criminal order or its 
execution, thereby recognizing the staff officer’s limited authority 
in modern military organizations. 


One final comment is warranted. Although the prosecution at the 
Nuremberg Subsequent Proceedings advocated the concept of ab- 
solute liability as an international standard of military command 
responsibility purporting to rely on the Yamashita case, the Nurem- 
berg Tribunals categorically rejected this argument. The Tribunals 
did not, however, reject the precedential value of the Yamashita 
case. Rather, they adopted an interpretation of that case which 
called for only limited liability for military commanders. The greater 
clarity of the Nuremberg decisions, when juxtaposed with the 
Yamashita case, is considered noteworthy and is due in large part to 
the fact that the Nuremberg Subsequent Proceedings were con- 
ducted under international auspices by learned civilian judges in a 
more judicial atmosphere than that which prevailed in the 
Yamashita trial, immediately at the close of hostilities in the Philip- 
pines, before an American Military Commission of lay jurors. 


(c) Tokyo Trials. 


On 19 January 1946, General MacArthur, the Supreme Com- 
mander for the Allied Powers, by Special Proclamation established 
the International Military Tribunal for the Far East for ‘‘the trial of 
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those persons charged individually or as members of organizations or 
in both capacities with offences [sic] which include crimes against 
peace.’’'7! The constitution, jurisdiction, and functions of the 
Tribunal were by the Proclamation declared to be those set forth in 
the Charter of the Tribunal approved by the Supreme Commander 
on the same day. - 


Subsequently, the International Military Tribunal for the Far East 
with judges from eleven Allied countries tried twenty-eight former 
leaders of Japan in the International Japanese War Crimes Trials, 
commonly known as the Tokyo Trials.'7? The indictment entered 
against the defendants, ten of whom were military leaders, included 
fifty-five counts, the last two of which accused certain of the defen- 
dants with having ordered, authorized, and permitted conduct in 
violation of the laws and customs of war and having recklessly dis- 
rgarded their legal duty by virtue of their offices to take adequate 
steps to secure the observance and prevent breaches of the laws and 
customs of war.'” Trial commenced on 3 June 1946, and ended in 
the decision of the Tribunal on 12 November 1948, after 48,412 
pages of transcript and 4,336 exhibits.'”* Of the twenty-eight defen- 
dants, two had died, one was declared unfit to stand trial, and the re- 
maining twenty-five were convicted. 


In the first portion of the Tribunal’s judgment, the general stan- 
dard of responsibility under international law for the care of pris- 
oners of war and civilian internees was discussed. The Tribunal 
declared that, under customary law formally embodied in Hague 
Convention No. IV of 1907 and the Geneva Red Cross Convention of 
1929, a government in possession of POWs and civilian internees was 
responsible for their maintenance and prevention of their mistreat- 
ment.'7© This responsibility, in turn, devolved upon persons in the 
government including military commanders with civilian or military 
prisoners under their control. The Tribunal continued: 


It is the duty of all those on whom responsibility rests to 
secure proper treatment of prisoners and to prevent their 
ill-treatment by establishing and securing the continuous 
and efficient working of a system appropriate for these 
purposes. Such persons fail in this duty and become re- 
sponsible for ill-treatment of prisoners if: 
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(1) They fail to establish such a system. 


(2) If having established such a system, they fail to 
secure its continued and efficient working. 


Each of such persons has a duty to ascertain that the 
system is working and if he neglects to do so he is responsi- 
ble. He does not discharge his duty by merely instituting 
an appropriate system and thereafter neglecting to learn 
of its application. Any Army Commander or a Minister of 
War, for example, must be at the same pains to ensure 
obedience to his orders in this respect as he would in 
respect of other orders he has issued on matters of the 
first importance.'!76 


Thus, for defendant General H. Kimura, Commander-in-Chief of the 
Burma Area Army, the fact that he had issued orders to soldiers to 
conduct themselves properly and refrain from ill-treatment of pris- 
oners was held legally insufficient by the Tribunal since the defen- 
dant’s duty extended to satisfying himself that his order was being 
carried out; this he had failed to do.!77 


For those commanders who provided a proper system for treat- 
ment of prisoners and saw to its continuous efficient functioning, 
responsibility for war crimes committed against those prisoners was 
limited to instances where: 


(1) They had knowledge that such crimes were being 
committed, and having such knowledge they failed to take 
such steps as were within their power to prevent the com- 
mission of such crimes in the future, or 


(2) They are at fault in having failed to acquire such 
knowledge. 


If, such a person had, or should, but for negligence or 
supineness, have had such knowledge he is not excused 
for inaction if his Office required or permitted him to take 
any action to prevent such crimes. On the other hand it is 
not enough for the exclupation of a person, otherwise 
responsible, for him to show that he accepted assurances 
from others more directly associated with the control of 
the prisoners if having regard to the position of those 
others, to the frequency of reports of such crimes, or to 
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any other circumstances he should have been put upon 
further enquiry as to whether those assurances were true 
or untrue. That crimes are notorious, numerous and wide- 
spread as to time and place are matters to be considered in 
imputing knowledge.!7* 


In fact, the notoriety and widespread nature of the ‘‘Rape of Nank- 
ing,’’ in which upwards of 100,000 people were killed, was relied 
upon by the Tribunal to impute knowledge of those war crimes to 
the Japanese general commanding at Nanking, General I. Matsui, 


and to find him responsible for the atrocities.'7® 


The Tribunal’s final normative standard concerning the military 
commander’s responsibility for acts of subordinates read: 


If crimes are committed against prisoners under their con- 
trol, of the likely occurrence of which they had, or should 
have had knowledge in advance, they are responsible for 
those crimes. If, for example, it be shown that within the 
units under his command conventional war crimes have 
been committed of which he knew or should have known, 
a commander who takes no adequate steps to prevent the 
occurrence of such crimes in the future will be responsible 
for such future crimes.'!*%° 


After articulating the ‘‘knew-or-should-have-known’”’ standard, 
the Tribunal turned its attention to the chief contention of the de- 
fendants, that military exigencies precluded the defendants, just as 
Yamashita had argued, from maintaining the command and control 
necessary to safeguard against murder and _ ill-treatment of 
prisoners. The Tribunal considered this contention separately as to 
each defendant and found that the systematic nature of the acts of 
murder, rape, ill-treatment, and other atrocities throughout the war 
in occupied territories falling under each of the defendants’ com- 
mands tended to militate against this argument.!*! 


In sum, the Tribunals in the Tokyo Trials reasoned that: (1) the 
government’s responsibility under international law to prevent war 
crimes against prisoners devolves upon its human instruments; (2) 
those persons in position to provide a system for the care of prisoners 
have a duty to establish such a system and see to its implementation; 





'78Jd. at 1039. 

'79Jd. at 1141. 

'8°Jd. at 1039 (emphasis added). 
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and (3) fulfillment of those duties does not excuse the military com- 
mander who knows or should know of the commission of war crimes 
and fails to intervene. This standard, although somewhat different 
in phraseology from the decisions of the Nuremberg Subsequent Pro- 
ceedings, share the same normative, value-laden concepts specifi- 
cally, command and control, war crimes and the risk of future war 
crimes, the duty to intervene, and knowledge or its equivalent, such 
as acquiescence or criminal neglect. 


(d) Toyoda Trial. 


Admiral S. Toyoda, former Commander-in-Chief of the Japanese 
Combined Fleet, the Combined Naval Forces, and the Naval Escort 
Command from May 1944 to May 1945 and Chief of the Naval 
General Staff from 30 May 1945 to 2 September 1945, was tried by a 
seven-member Allied Military Tribunal, which included as President 
an Australian brigadier and as members six American officers.'*” 
Trial commenced on 29 October 1948 on charges, many of which 
were the same or similar to those for which Yamashita was tried, and 
concluded on 6 September 1949 with Admiral Toyoda’s acquittal.'** 


The Military Tribunal’s decision reaffirmed the findings in the 
Yamashita trial that Yamashita had actual command and control of 
the Japanese naval troops that committed the ‘‘Rape of Manila’’ and 
further that Yamashita must have known of the war crimes.'*4 In 
Admiral Toyoda’s case, the essential elements of command respon- 
sibility were outlined as the commission by subordinates of war 
crimes which the commander ordered or: 


In the absence of proof beyond a reasonable doubt of the 
issuance of orders then the essential elements of com- 
mand responsibility are: 


(1) As before, that atrocities were actually committed; 


(2) Notice of the commission thereof. This notice may 
be either: 


a. Actual, as in the case of an accused who sees their 
commission or who is informed thereof shortly thereafter; 
or 


b. Constructive. That is, the commission of such a 





'82/d. at 69-70. 
3d. 
‘Id. at 71-72. 
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great number of offenses within his command that a 
reasonable man could come to no other conclusion than 
that the accused must have known of the offenses or of 
the existence of an understood and acknowledged routine 
for their commission. 


3. Power of command. That is, the accused must be 
proved to have had actual authority over the offenders to 
issue orders to them not to commit illegal acts, and to 
punish offenders. 


4. Failure to take such appropriate measures as are 
within his power to control the troops under his command 
and to prevent acts which are violations of the laws of 
war. 


5. Failure to punish offenders. 


In the simplest language it may be said that this Tribunal 
believes the principle of command responsibility to be 
that, if this accused knew, or should by the exercise of or- 
dinary diligence have learned, of the commission by his 
subordinates, immediate or otherwise, of the atrocities 
proved beyond a shadow of a doubt before this Tribunal or 
of the existence of a routine which would countenance 
such, and, by his failure to take any action to punish the 
perpetrators, permitted the atrocities to continue, he has 
failed in his performance of his duty as a commander and 
must be punished.'*® 


The Military Tribunal’s standard of command responsibility matched 
fairly closely the test applied at the Tokyo Trials with one notable 
exception. A ‘‘reasonable man’’ standard had been introduced as a 
purportedly objective test with respect to a military commander’s 
constructive notice, and therefore knowledge, of war atrocities. 


(e) Other Trials. 


The general principles that emerged from the major war crimes 
trials with respect to the command responsibility issue were also evi- 
dent in the trials of other lesser military commanders following 
World War II.'** Two of those lesser war crimes trials warrant special 
mention. 





18519 United States v. Soemu Toyoda 5005-06 (Official Transcript of Record of Trial). 
'86For a more detailed discussion of the trials of the lesser war criminals, see Parks, 
supra note 22, at 73-76 and sources cited therein. 
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In the Essen Lynching case, Captain E. Heyer gave instructions to 
a prisoner escort that a party of three Allied POWs was to be taken to 
a Luftwaffe unit for interrogation.'*? Heyer admitted that he 
ordered the escort not to interfere in any way if a civilian crowd 
should molest the prisoners.'** It was also confirmed that Heyer 
made remarks to the effect that ‘‘the airmen would or should be 
shot.’’'*® When the POWs were subsequently marched through 
Essen, the escort stood by while the mob murdered the prisoners.'!* 
Heyer was found guilty of incitement, even though the actual killers 
were civilians, and sentenced to be hanged.'*! This represented one 
more legal wrinkle in the basic theme of a military commander’s 
duty to intervene and the resulting legal liability when he fails to do 
so. 


The second case warranting special mention is the trial by a British 
military tribunal sitting in Germany of Major K. Rauer, the German 
commander of an aerodrome. The charges against Major Rauer were 
predicated on three separate instances in which his subordinates 
killed captured Allied airmen. After each killing, Rauer’s subordi- 
nates reported that the prisoners had been shot while trying to 
escape. '®2 Although Rauer had expressed hostile opinions towards 
captured enemy airmen, there was never any suggestion in the 
evidence that Rauer ordered the killings. 


The military tribunal proceeded to acquit Rauer of the first charge, 
but convicted him of the two charges stemming from the later kill- 
ings, apparently based on the consideration that, ‘‘it was less reason- 
able for these officers to believe after the second incident that the 
prisoners involved were shot while trying to escape than it was after 
the first, and that measures should have been taken after the first 
shootings to prevent a repetition.'®* Under this ‘‘reasonable-man’”’ 
standard, then, a commander’s knowledge of a single POW’s death is 
sufficient to establish constructive notice of the risk of commission 
of future war crimes by subordinates, thereby invoking the duty to 
intervene. 


For many, the ‘‘case’’ law that emerged from Nuremberg, Tokyo, 
and elsewhere represented the high water mark of the international 
criminal standard of command resonsibility. The customary interna- 





'87] Law Reports, supra note 67, at 88. 
'88/d_ at 90. 

198]. 
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‘Jd. at 88-91. 

124 Law Reports, supra note 67, 113-14. 
‘83d. at 114, 117 (emphasis added). 
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tional law pertaining to armed conflicts, however, does not stand 
still. Instead, it tends to ebb and flow with the shifting currents of 
state practice and the relative weight accorded the principles of 
military necessity and humanity. 


5. Vietnam-My Lai. 


The next time the command-responsibility issue was raised occur- 
red in the Vietnam conflict. During that conflagration, in the sub- 
hamlet of My Lai (4) in Son My Village, Quang Nai Province, Republic 
of South Vietnam, on 16 March 1968, American troops, acting as a 
unit and under orders, engaged in widespread and indiscriminate 
killing of unarmed, unresisting Vietnamese civilians consisting 
almost exclusively old men, women, and children.'® 


First Lieutenant William Calley, a platoon leader at My Lai, was 
subsequently charged and convicted by an American military court- 
martial of participating in the actual murders.'®* Because of Calley’s 
direct involvement in the killings, the concept of command responsi- 
bility never played a pivotal role in his case.'® Allegations surfaced, 
however, that Calley’s superior, Captain Medina, the American com- 
pany commander at My Lai, might be criminally liable under the con- 
cept of command responsibility.'!°’ Later, the general commanding 
the division responsible for the area of My Lai, Major General Samuel 
Koster, became the subject of charges, not for the killings them- 
selves, but for his failure to call for a full investigation when he 
received allegations relating to My Lai.'®* Subsequently, one of the 
soldiers present at My Lai filed charges against General William 
Westmoreland, the commanding general of the army forces in Viet- 
nam, for his alleged culpability in the war crimes.'® Although many 
officers were made the subject of charges arising out of the incident 





'‘*%For a detailed exposition of the facts, see, e.g., S. Hersch, A Report on the 
Massacre and its Aftermath (1972); W. Peers, The My Lai Inquiry (1979) [hereinafter 
cited as Peers book]; 1 Report of the Department of the Army Review of the 
Preliminary Investigations into the My Lai Incident (1970) [hereinafter cited as Peers 
Report]. 

'%SUnited States v. Calley, 46 C.M.R. 1131 (A.C.M.R. 1973). See also Calley v. 
Callaway, 519 F.2d 184 (5th Cir. 1975), cert. denied, 425 U.S. 911 (1976). 

'6Howard, Command Responsibility for War Crimes, 21 J. Pub. L. 7 (1972) [{here- 
inafter cited as Howard]. 

187See Howard, supra note 196. See also Clark, Medina: An Essay on the Principles 
of Criminal Liability for Homicide, 5 Rut.-Cam. L.J. 59 (1977) [hereinafter cited as 
Clark]. 

1%8For a recent discussion of Koster’s case, see Koster v. United States, 685 F.2d 407 
(Ct. Cl. 1982). 

WN _Y. Times, Jan. 9, 1971, at 3, cols. 1-5. 
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at My Lai, an examination of the cases of Captain Medina, Major 
General Koster, and General Westmoreland, in that order, is con- 
sidered sufficient to an analysis of the juridical value under cus- 
tomary international law of the criminal responsibility, if any, 
assessed on military commanders in the wake of My Lai. 


(a) Medina. 


Captain Ernest Medina was charged originally in February and 
March 1970 with five criminal offenses including four arising out of 
his own activities and one arising out of the activities of his com- 
pany.?°° In the latter instance, Medina was charged as a common law 
principal with the crime of premeditated murder of Vietnamese na- 
tionals.2°' The charge was one of violation of municipal law. He was 
not charged under article 18 of the Uniform Code of Military Justice 
(UCMJ), which empowers an appropriate military authority to con- 
vene military commissions to adjudicate war crimes which are not 
violations of municipal law.?° 


Captain Medina was brought to trial in June 1971. The prosecution 
presented evidence which established the illegality of the deaths but 
failed to link Medina to the issuance of illegal orders prior to or dur- 
ing the assault on My Lai. Accordingly, the judge found lacking the 
requisite intent in conjunction with the premeditated murder charge 


and reduced the charge to involuntary manslaughter.?° 


On the manslaughter charge, Medina was able to demonstrate that 
he ordered a cease-fire, proof positive under the circumstances that 
he was aware that his troops had gotten out of control and that he 
did not intend for it to continue. They key issue became one of 
whether Medina had knowledge of the killings well in advance of his 
cease-fire order and failed to act promptly to stop the atrocities.?® 
The evidence on that issue was conflicting. 


In addressing the issue of command responsibility, the trial judge 
instructed the jury: 


In relation to the question pertaining to the supervisory 
responsibility of a Company Commander, I advise you that 
as a general principle of military law and custom a military 
superior in command is responsible for and required, in 





2°Howard, supra note 196, at 7-8. 

201 fd. 

2210 U.S.C. § 818 (1976); Howard, supra note 196, at 19. 
23Clark, supra note 197, at 59; Howard, supra note 196, at 7-8. 
24Campbell. supra note 5, at 190; Howard, supra note 196, at 8. 
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the performance of his command duties, to make certain 
the proper performance by his subordinates of their duties 
as assigned by him. In other words, after taking action or 
issuing an order, a commander must remain alert and 
make timely adjustments as required by a changing sit- 
uation. Furthermore, a commander is also responsible if 
he has actual knowledge that troops or other persons sub- 
ject to his control are in the process of committing or are 
about to commit a war crime and he wrongfully fails to 
take the necessary and reasonable steps to insure com- 
pliance with the law of war. You will observe that these’ 
legal requirements placed upon a commander require ac- 
tual knowledge plus a wrongful failure to act. Thus mere 
presence at the scene without knowledge will not suffice. 
That is, the commander-subordinate relationship alone 
will not allow an inference of knowledge. While it is not 
necessary that a commander actually see an atrocity being 
committed, it is essential that he know that his subordi- 
nates are in the process of committing atrocities or are 
about to commit atrocities.?° 


Concerning the elements of the offense, which the prosecution must 
prove beyond a reasonable doubt before the members could find 
Medina guilty of involuntary manslaughter, the court was in- 
structed: 


(1) That an unknown number of unidentified Vietnam- 
ese persons, not less than 100, are dead; 


(2) That their deaths resulted from the omission of the 
accused in failing to exercise control over subordinates 
subject to his command after having gained knowledge 
that his subordinates were killing noncombatants, in or at 
the village of My Lai (4), Quang Ngai Province, Republic of 
Vietnam, on or about 16 March 1968; 


(3) That this omission constituted culpable negligence; 
and 


(4) That the killing of the unknown number of unidenti- 
fied Vietnamese persons, not less than 100, by subor- 
dinates of the accused and under his command, was un- 
lawful. 





2>*Howard, supra note 196, at 8-10 (emphasis added). 
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You are again advised that the killing of a human being 
is unlawful when done without legal justification.2°° 


The trial judge defined culpable negligence, in phraseology remin- 
iscent of the High Command Case, as ‘‘a higher degree of culpable 
omission [than simple negligence], one that is accompanied by a 
gross, reckless, deliberate, or wanton disregard for the foreseeable 
consequences of that omission. . . .’’*°?7 On 22 September 1975, the 
jury returned a verdict of not guilty on all charges for Medina. 


Although the judge's instructions followed generally the language 
found in the then-applicable Army field manual on command re- 
sponsibility, one notable difference was apparent. The judge’s in- 
struction used the phrase ‘‘actual knowledge”’ as the mental element 
of the crime, while the Army field manual stated that the military 
commander is responsible, if ‘‘he has actual knowledge, or should 
have knowledge, through reports received by him or through other 
means’**°% of subordinates’ war crimes. Telford Taylor expressed the 
view that the absence of the phrase ‘‘should have known” from the 
judge's jury instructions was squarely contrary to the law of war as 
set forth in the Army field manual.?°° 


The trial judge in the Medina case, Colonel Howard, in fact, wrote 
a law-review article several years after the trial in which he de- 
fended his jury instructions.?!° The article clearly recognized the 
‘*should-have-known”’ test as a part of customary international law, 
but narrowly limited its application to situations where the com- 
mander, ‘‘should have known of the atrocities had he exercised due 
care and diligence as a commander, i.e., had he established normal 
operating procedures usually utilized by such commanders.?!' This 
test is clearly inapplicable to Medina’s case since there was never 
any question raised as to the adequacy of Medina’s reporting proce- 
dures. More importantly, Medina proved that he had actual knowl- 
edge of the killings when he ordered the cease-fire. 


The trial judge, therefore, outlined a very broad definition of the 
term ‘‘actual knowledge,’’ inclusive both of ‘‘direct evidence’’ situa- 





2°6/d. at 10-11, 12 (emphasis added). 
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2**Field Manual, supra note 19, par. 501 (emphasis added). 

2°Taylor, The Course of Military Justice, N.Y. Times, Feb. 2, 1972, at 39. See also 
Vietnam and the Nuremberg Principles: A Colloquy on War Crimes, 5 Rut.-Cam. L.J. 
1, 9-11 (1973). 
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tions where the commander was present at the scene and observed 
the atrocities and of ‘‘circumstantial evidence’’ situations where a 
report of the atrocities was submitted to the commander and the 
commander normally read all reports submitted to him by subordi- 
nates.”!* Under that expansive definition, the correct mental ele- 
ment to Medina’s involuntary manslaughter charge was actual 
knowledge. The judge reenforced his expansive definition of actual 
knowledge when he included the High Command case criteria on 
criminal negligence in his jury instructions.?!* The trial of Medina, 
then, is not at variance with its historical antecedents as suggested 
by Telford Taylor, although the use of the term ‘‘actual knowledge”’ 
in the jury instructions without the benefit of the judge’s elucidating 
remarks can be misleading. 


(b) Koster. 


In the case of Major General Koster, the commanding general of 
the 23d Infantry (Americal) Division to which Captain Medina’s com- 
pany was attached, there was never any indication that Koster 
ordered or permitted the killings to occur.?!4 After the crimes had oc- 
curred, however, Koster came to learn of at least four irregularities 
that should have spurred him to call for a full investigation. Three of 
those irregularities came to his attention on the day of the killings or 
shortly thereafter. First, there were unusual casualty figures for the 
day in that 128 of the enemy were reported killed in action, yet 
there were only two U.S. soldiers killed and eleven wounded, and 
three weapons captured. Second, there was a report of 20 civilian 
deaths from U.S. artillery fire, an unusually large number. Third, 
Koster received a report that a helicopter pilot had observed what he 
considered to be indiscriminate firing by troops from Captain 
Medina’s company.”!* The fourth matter came to Koster’s attention a 
month later when he learned that there was a Viet Cong propaganda 
leaflet being circulated which charged American troops with mas- 
sacring some 500 civilians in and around Son My Village in mid- 
March.?!6 


After receiving the report of the helicopter pilot’s allegations, 
Koster directed the initiation of an investigation by Captain 





212d. 

213Compare Howard, supra note 196, at 12, 20 (judge's jury instructions on culpable 
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Medina’s brigade commander, Colonel Henderson. That inquiry, in 
effect, constituted a self-investigation by the commander of the unit 
involved, an individual whose professional career concerns might in- 
terfere with his objectivity. 


Within a few days, Koster received and accepted a verbal report, 
later reduced to writing, that the allegations of untoward conduct by 
American troops was unfounded.?!? When the Viet Cong leaflet later 
surfaced, Koster directed the reopening of the investigation by the 
brigade commander. In response, a brief, undocumented report was 
submitted which concluded that the allegations in the leaflet were 
without substance. Koster rejected this report as inadequate because 
it lacked substantiation such as witness statements. The next version 
of the report was more detailed and included witness statements, 
although there was no statement or testimony from the helicopter 
pilot. Koster accepted this version of the report without subjecting it 
to an effective review by his staff.?'* 


Koster was subsequently charged under the UCMJ as a conse- 
quence of a Military Board of Inquiry, commonly referred to as the 
Peers Inquiry, with failure to report known civilian casualties to 
higher headquarters as required by regulation and failure to insure 
that a proper and thorough initial investigation was conducted into 
the events at My Lai.?!® Those charges were referred to an Article 32 
investigation, the military’s equivalent of a grand jury investigation, 
but were never recommended for, or referred to, court-martial for 
trial. Instead, Koster was issued a punitive letter of censure for his 
failure to investigate adequately the allegations.??° 


Koster’s case was later reviewed by the Secretary of the Army 
who found that Koster, ‘‘although free of personal culpability with 
respect to the murders themselves, [was] personally responsible for 
the inadequacy of subsequent investigations, despite whatever 
other failures may have been ascribed to his subordinates.’’??! The 
Secretary continued: 


A commander is not, of course, personally responsible for 
all criminal acts of his subordinates. In reviewing General 
Koster’s case, I have also excluded as a basis for adminis- 
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trative action the isolated acts or omissions of subordi- 
nates. But a commander clearly must be held responsible 
Sor those matters which he knows to be of serious import, 
and with respect to which he assumes personal charge. 
Any other conclusion would render essentially meaning- 
less and unenforceable the concepts of great command 
responsibility accompanying senior positions of authority. 


There is no single area of administration of the Army in 
which strict concepts of command liability need more to 
be enforced than with respect to vigorous investigations 
of alleged misconduct. . . . General Koster may not have 
deliberately allowed an inadequate investigation to occur, 
but he let it happen, and he had ample resources to pre- 
vent it from happening.?2? 


The Secretary’s comments, although cast principally in the adminis- 
trative language of command authority rather than judicial terminol- 
ogy, clearly espoused a duty on the part of a military commander to 
investigate adequately reports of possible war crimes, a necessary 
component for the effective enforcement of the law of war. 


Having found General Koster culpable, the Secretary proceeded to 
impose the following administrative sanctions on Koster: the latter's 
appointment as a temporary major general was vacated, reverting 
him to his permanent grade of brigadier general; a letter of censure 
was placed in Koster’s military personnel file; and the Distinguished 
Service Medal awarded to Koster for his Vietnam service covering 
the My Lai period was withdrawn.??? The Secretary’s action was sub- 
sequently sustained in a decision by the United States Court of 
Claims, which cited the Secretary of the Army’s comments on 
Koster’s command responsibility and concluded: “‘[W]e cannot say 
differently.*’2?4 


The decision in Koster’s case is considered significant in two 
respects. First, it amply demonstrates that a military commander 
cannot be punished for the isolated war crimes of his subordinates 
which he did not order or permit and could not forsee. Second, it 
reaffirms the principle that the military commander who learns of 
the possible commission of war crimes by his subordinates and fails 
to make adequate inquiry with a view towards penal or disciplinary 
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action against the violators, where appropriate, will be held liable 
for breach of his duties. Because these two standards are substan- 
tively the same as those articulated in the post-World War II trials, 
the Koster case may be considered a reaffirmation of customary 
international legal norms concerning command responsibility. 


(c) Westmoreland. 


General William C. Westmoreland, the Commander, Military As- 
sistance Command, Vietnam, and the Commanding General, U.S. Ar- 
my, Vietnam, at the time of My Lai, was formally charged by Ser- 
geant E. Torres, one of the My Lai defendants, for his ‘‘role’’ in the 
My Lai crimes.?2° Those charges were later dismissed by the Secre- 
tary of the Army on the grounds that Westmoreland had taken rea- 
sonable precautions, all that one could expect a military commander 
to take, to prevent such atrocities.22° There was never any indication 
that General Westmoreland knew of the events at My Lai until a year 
after the massacre, at which time General Westmoreland initiated 
the Peers Inquiry.?27 


The Secretary’s action in Westmoreland’s case and, more gen- 
erally, the issue of Westmoreland’s guilt or innocence under cus- 
tomary international law became the subject of extensive legal com- 
mentary. For example, A. Frank Reel, Yamashita’s defense counsel, 
rejected the ‘‘reasonable precautions’’ argument of the Army and in- 
sisted that Westmoreland would be convicted as a military com- 
mander under the Yamashita precedent.?2* Telford Taylor echoed 
Reel’s arguments by claiming that: ‘‘[I]f you were to apply to [Gen- 
eral Westmoreland and other American generals], the same stan- 
dards that were applied to General Yamashita, there would be a 
strong possibility that they would come to the same end as he 
did."’?2* Taylor adopted this position while conceding, first, that 
Westmoreland’s command directives, issued in an effort to prevent 
war crimes by insuring that known or suspected war crimes were 
properly reported, investigated, and processed to action, were vir- 
tually impeccable, second, that the massacre was out of the ordinary 
and there was no evidence of other incidents of comparable magni- 
tude, third that no evidence had surfaced to implicate Westmoreland 
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in the atrocities or ensuing coverup, and fourth, that many 
American servicemen were tried, convicted, and punished for 
crimes in Vietnam which constituted violations of the law of war.?*° 


Taylor and Reel supported their ‘‘guilty’’ finding for Westmore- 
land by interpreting the Yamashita case, including Supreme Court 
Justice Murphy’s dissent, as pronouncing an absolute liability theory 
of command responsibility. As demonstrated in an earlier section of 
this article, however, the Reel-Taylor position is not supported by a 
careful reading of the American Military Commission's decision and 
the ensuing legal and factual reviews which recognized a limited 
theory of command responsibility with actual or constructive knowl- 
edge of the crimes, whether proven by direct or circumstantial evi- 
dence, as a critical element. Since Westmoreland lacked that ele- 
ment of knowledge, he could not be held criminally liable for the 
massacre. 

Taylor and others, however, looked beyond the events at My Lai in 
convicting Westmoreland for his approval of ‘‘criminal’’ policies 
such as the excessive use of American aerial and artillery firepower 
resulting in unnecessary deaths of civilians, unlawful relocations of 
South Vietnamese civilians by their government, wanton destruc- 
tion of property, and torture and murder of POWs in the custody of 
the South Vietnamese government.2*! The opposing view adopted by 
advocates for the U.S. government’s position was that the United 
States was not responsible for the actions of the South Vietnamese 
government and the military tactics at issue were proportional and 
lawful. 


Resolution of these claims required resolution of a number of 
related issues, such as the international legality of the American 
presence in Vietnam and the independence of the Saigon regime, 
both of which are difficult political-legal questions. For example, in 
assessing Taylor’s charge of unlawful relocations of civilians by 
South Vietnam, which he attributes to the United States as an oc- 
cupying power, the reasonableness of the U.S. claims concerning the 
legality of their presence in South Vietnam and the independence of 
the Saigon regime strengthens the U.S. government’s argument that 
the civilian relocations in South Vietnam were lawful. In support of 
his contention, it should be noted that, under the law of war, the 
citizens of a cobelligerent do not enjoy the same protections from 
their allies that the citizens of an occupied nation can expect from 





23°T. Taylor, supra note 4, at 55, 139, 168. See also MACV Dir. 27-5, 2 Nov. 1967, 
reprinted in 62 Am. J. Int'l L. 765 (1968). 
231N. Y. Times Book Rev., Mar. 28, 1971, at 1-3, 30-34. 
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the occupier.”°? A country’s power to relocate its own inhabitants in 
order to prosecute a war is virtually unlimited under the Geneva 
Convention Relative to the Protection of Civilian Persons in Time of 
War of 1949.25 


As the foregoing demonstrates, a determination of the validity of 
Taylor’s charges concerning illegal war policies adopted in Vietnam 
turns on the critical issue of whether those policies were unlawful, 
not whether Westmoreland was responsible. Accordingly, a detailed 
examination of Taylor’s charges is not considered instructive to an 
analysis of the juridical concept of command responsibility.?*4 
Rather, the precedential value of the Westmoreland ‘‘case’’ lies in 
the Secretary’s decision to dismiss the charges, a recognition that a 
military commander’s liability for his subordinates’ crimes, where 
reasonable precautions have been taken, is limited, not absolute, 
and knowledge or its equivalent, plus personal dereliction, are 
critical components to that commander’s criminal liability. 


(d) Value Analysis. 


The decisions that followed in the wake of My Lai for Captain 
Medina, Major General Koster, and General Westmoreland basically 
affirmed the existing balance in customary international law be- 
ween the principles of military necessity and humanity. For exam- 
ple, the military commander is still allowed, as Westmoreland did, to 
prescribe legitimate policy, delegate functions, and rely on his sub- 
ordinates to implement them without criminal liability attaching 
solely from the acts of his subordinates, provided that the com- 
mander has seen to his duty to insure that the system is functioning 
properly. Where the military commander breaches a duty, as Koster 
did by failing to make adequate inquiries into reports of possible war 
crimes, the humanitarian-value interest in effective enforcement of 
the law of war and the military necessity for strict adherence by 
military commanders to their duties combine to render the com- 
mander legally accountable for breach of his duty. Finally, the 
military commander who acts to prevent future war crimes, as 
Medina did with his cease-fire order, is criminally liable only if he did 
not act promptly enough when he learned of subordinates’ crimes. 





232Hart, Yamashita, Nuremberg and Vietnam: Command Responsibility Reap- 
praisal, 62 U.S. Naval War C. Int'l L. Stud. 397 (1980) [hereinafter cited as Hart}; 
Paust, supra note 4, at 175-85. 

233Convention Relative to the Protection of Civilian Persons in Time of War, dated 
at Geneva Aug. 12, 1949, 6 U.S.T. 3516, T.L.A.S. No. 3365, 75 U.N.T.S. 287 [here- 
inafter cited as Civilians Convention]; Hart, supra note 232, at 409. 

234For a detailed discussion of the war-crimes-policy issue, see Hart, supra note 232; 
Paust, supra note 4; Solf, supra note 4; T. Taylor, supra note 4. 
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6. Summary—Customary International Law 


The early development of command responsibility began in 
municipal tribunals under domestic laws. Only with the twentieth 
century has there been a real effort to develop international legal 
norms pertaining to a military commander’s criminal liability for the 
war atrocities of his subordinates or other persons subject to his con- 
trol. 


A general description of the military commander’s role in hostili- 
ties first surfaced in the Fourth and Tenth Hague Conventions of 
1907. By the end of World War I, however, the concept was becom- 
ing increasingly criminal in its normative content in the interna- 
tional community, as the International Commission on the Responsi- 
bility of the Authors of the War and on Enforcement of Penalties 
recommended an international war crimes tribunal to the Paris 
Peace Conference. Although the Committee’s recommendations 
were ultimately frustrated by German nationalism, the Allied 
Powers learned from the experience and took great care during the 
Second World War to avoid repetition of their mistakes after the 
previous war. The result was thousands of war crimes trials at 
Nuremberg, Tokyo, and elsewhere with the issue of command re- 
sponsibility frequently in evidence. Those cases with specific legal 
standards and a multiplicity of factual scenarios still stand as the 
most detailed articulation of the juridical concept of command re- 
sponsibility under customary international law. Subsequent 
developments arising out of the events at My Lai in Vietnam only 
served to reaffirm the basic tenets developed following World War 
II. 


The customary international legal norms that have evolved reflect 
a balance of the principles of military necessity and humanity. With 
respect to the first principle, a modern army requires delegation of 
authority and control and a large degree of decentralization to func- 
tion effectively. Under those conditions, a military commander can- 
not keep completely informed of the details of military operations of 
subordinates. Rather, he has a right to assume that details entrusted 
to responsible subordinates will be legally executed. Customary in- 
ternational law recognizes this by not imposing absolute liability on 
the military commander for subordinates’ war crimes. 


At the same time, the military commander is not permitted, solely 
through his delegation of authority and control, to escape criminal 
liability for war crimes committed by subordinates. Instead, cus- 
tomary international law, with a view towards insuring effective en- 
forcement of the law of war, imposes criminal liability on the 
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military commander for war crimes which he ordered and, more sig- 
nificantly, for war crimes which occurred because of his crimes of 
omission such as: 


failure to control troops, disregard of troop conduct, ac- 
quiescence in troop activity, dereliction of duty, general 
complicity (incitement, approval, aiding and abetting, ac- 
cessory responsibility, conspiracy), failure to educate 
troops or suppress crime, failure to prosecute troops who 
violate the law, failure to enforce the law generally, 
failure to maintain troop discipline, failure to investigate 
incidents, failure to report incidents to higher authori- 
ties. . . .25 


Although the list of crimes of commission or omission that have 
developed under the doctrine of command responsibility is lengthy, 
four basic elements to that doctrine have emerged that warrant 
mention: status (command and control), mental standard (knowl- 
edge), mental object (war crimes), and a duty to intervene.*** The 
first element, status, refers to the military commander’s hierarchical 
relationship to his subordinates, in effect, his command and control. 
Thus, the criminal liability of a tactical military-commander, such as 
Field Marshal von Leeb, with effective authority only over oper- 
ational units subordinate to him, is drawn to correspond with his 
unit command and control. Staff officers, meanwhile, with no oper- 
ational authority over criminal subordinates have even narrower 
limits to their criminal liability for crimes of their military com- 
mander’s subordinates. On the other hand, the criminal liability of a 
military occupational commander, such as Field Marshal List, with 
broad executive authority for his area of occupation is no longer 
limited to units subordinate to him, but extends to other persons sub- 
ject to his area-wide authority. 


The second element to the command-responsibility doctrine is the 
mental standard. The military commander must actually know of the 
subordinates’ crime or possess the means to obtain such knowledge 
and fail to utilize such means. Actual knowledge may be shown by 
direct evidence or presumed through circumstantial evidence such 
as that the commander has executive authority over a territory and 
war crimes which are frequent and widespread occur within the ter- 
ritory, where reports of crimes are made to the military 





235Paust, supra note 4, at 176. 
2*Note, Command Responsibility for War Crimes, 82 Yale L.J. 1274, 1276-77 
(1973) [hereinafter cited as Command Responsibility Note]. 
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commander’s headquarters, the presumption is that such reports are 
for the benefit of the commander. These presumptions may be 
rebutted, for example, by a showing that the commander was absent 
from his command at the time of the offense or its reports, or by ill- 
ness; but this rebuttal is temporary in nature, extending only to the 
period of the absence or illness. Any inaction upon resumption of 
command raises a presumption of acquiescence; knowledge will 
again be presumed.?97 


Absent actual knowledge, there must be conduct to support a find- 
ing that the commander encouraged the criminal misconduct of his 
subordinates through his failure to discover and intervene, where he 
had a duty to prevent such action. For this to occur, there must be 
either such serious personal dereliction on the part of the com- 
mander as to constitute willful and wanton disregard of the possible 
consequences or an imputation of constructive knowledge, that is, 
despite pleas to the contrary, the commander under the facts and 
circumstances of the particular case must have known of the of- 
fenses charged and acquiesced therein.?*8 


Closely intertwined with the mental standard to the juridical con- 
cept of command responsibility is the third element, the sub- 
ordinate’s mental object. This component may take one of three 
forms. First, the commander discovers that a specific crime, par- 
ticularized by place, time, perpetrator, and type, is happening or is 
planned by subordinates. Second, the commander learns that a 
subordinate group or unit is engaged in a criminal policy or orga- 
nized routine, e.g., killing captured political commissars. Finally, the 
commander, as in the case of Major Rauer, the aerodrome com- 
mander, becomes aware that subordinates’ crimes are likely to occur 
in the future. Here the mental object is the risk of future war 
crimes.” 


Assuming the requisite elements of status, mental standard, and 
mental object have been satisfied, the final component to the juri- 
dical concept of command responsibility is the military commander's 
duty to intervene for the purpose of repressing or eliminating the 
war atrocities. Although there have been suggestions in the Toyoda 
Trial and the Koster case that the duty to intervene should be drawn 
according to a ‘‘reasonable man’’ standard, the predominate position 
in customary international law, as evident in the Yamashita case 
and the Nuremberg Subsequent Proceedings, has been to impose a 





237Parks, supra note 22, at 103. 
238d. at 103-04. 
239Command Responsibility Note, supra note 236, at 1280. 
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duty on the commander simply to take such measures as are within 
his power and appropriate to the circumstances without express 
reference to the ‘‘reasonable man”’ test. Having established both the 
conceptual framework and the substantive content to the juridical 
concept of command responsibility in customary international law, 
this article turns next to an examination of conventional interna- 
tional legal norms articulated since the Second World War which ad- 
dress the issue, directly or implicitly, of a military commander’s 
responsibility for subordinates’ crimes. 


B. CONVENTIONAL INTERNATIONAL LAW 
1. Genocide Convention of 1948. 


The Convention on the Prevention and Punishment of the Crime of 
Genocide of 1948 was drafted as a consequence of the atrocities of 
the Second World War and entered into force on 12 January 1951.?4° 
Four months later, the International Court of Justice, noting the 
universal condemnation of genocide, declared that the basic prin- 
ciples of the Genocide Convention were obligatory on all nations.*! 


According to that Convention, the crime of genocide means the 
commission, in peace or in war, of certain acts with intent to 
destroy, in whole or in part, a national, ethnical, racial, or religious 
group.**2 The acts include, inter alia, killing members of the group 
or causing serious bodily or mental harm to members of the group.?** 
Additional acts which are punishable include a direct and public in- 
citement to commit genocide, attempts to commit genocide, con- 
spiracy to commit genocide, and complicity in genocide.”*4 Persons 
committing any of the prohibited acts, according to the Convention, 
“‘shall be punished, whether they are constitutionally responsible 
rulers, public officials or private individuals.’’?*° Public officials 
clearly include military commanders.?** 





2#°Convention on the Prevention and Punishment of the Crime of Genocide, opened 
for signature Dec. 9, 1948, 78 U.N.T.S. 277 (entered into force on Jan. 12, 1951) 
{hereinafter cited as Genocide Convention]. 

*4!Reservations to Genocide Convention, 1951 I.C.J. 23 (Advisory Opinion). 

*42Genocide Convention, supra note 240, arts. I, II. 

243/d. art. Il. 

244J/d. art. Ill. 

245/d. art. IV. 

*46N. Robinson, The Genocide Convention, A Commentary 72-73 (1960); 2 P. Drost, 
The Crime of State—Penal Protections for Fundamental Freedom of Persons and Peo- 
ple: Genocide-United Nations Legislation on International Criminal Law 26, 94, 98 
(1959) [hereinafter cited as Drost]. 
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Although the Genocide Convention contains no express reference 
to command responsibility, the concept of individual responsibility 
incorporated therein for complicity in, conspiracy to commit, or in- 
citement of the war crime of genocide affords considerable overlap 
between the Genocide Convention and the concept of command 
responsibility. Thus, for example, a military commander with intent 
to destroy a religious group who directly and openly incites his 
troops to kill the group members is guilty, both of genocide under the 
Genocide Convention and the ‘‘offense’’ of command responsibility 
under customary international law. 


Given the Convention’s reliance on a concept of individual re- 
sponsibility with a specific mens rea for the narrowly defined crime 
of genocide, it does not contribute significantly to the concept of 
command responsibility. Rather, it codifies the international crimin- 
ality of the most heinous crimes committed in World War II. It is 
significant to note, however, for purposes of this article, that the 
three state parties to the Lebanese armed conflict, Lebanon, Syria, 
and Israel, are all parties to the Genocide Convention. 


2. Geneva Conventions of 1949. 


The end of World War II saw the International Committee of the 
Red Cross (ICRC) turn to the task of revising and extending the law 
of Geneva in light of the experience gained during that conflict.?47 
With the war crimes trials in progress at Nuremberg and elsewhere, 
one of the more burning issues considered by the ICRC was fixing 
penal responsibility and establishing penal sanctions for war 
criminals, including military commanders. 


Despite public acceptance of the inclusive interest in punishment 
of war criminals, the ad hoc nature of the Charter of the Interna- 
tional Military Tribunal at Nuremberg and its counterparts in the Far 
East left some with lingering doubts concerning the propriety of 
such action.?** To eliminate such objections in future conflicts, the 
Geneva Conventions of 1949, to which Lebanon, Syria, and Israel 
are state parties, incorporated provisions regarding penal sanctions 
for war criminals in international armed conflicts. Prior to examin- 
ing those sanctions, it is necessary to delineate the duties and 
responsibilities contained in the 1949 Conventions which are direct- 
ly or indirectly applicable to military commanders. 





2471 ICRC, Commentary on the Geneva Conventions of 1949, at 15 (J. Pictet ed. 
1952) [hereinafter cited as Pictet]. 
248/d. at 353. 
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Under Article 1 common to the four Geneva Conventions of 1949, 
the nation-state signatories to the Convention ‘‘undertake to respect 
and to ensure respect for the present Convention|s] in all circum- 
stances.’’**® The obligation to ensure respect for the Conventions en- 
compasses the state’s issuing orders necessary for its representa- 
tives, including military commanders, to fulfill its obligations.?°° 


In an article common to the first two Geneva Conventions of 1949, 
military commanders are also assigned specific responsibilities con- 
cerning the amelioration of the condition of the wounded and sick 
on the battlefield and wounded, sick, and shipwrecked at sea. The 
common article provides for the execution of the two Conventions 
with the statement: ‘‘Each Party to the conflict, acting through its 
commanders-in-chief, shall ensure the detailed execution of the pre- 
ceding Articles and provide for unforeseen cases, in conformity with 
the general principles of the present Convention.’’?5! 


Similar language was contained in the Tenth Hague Convention of 
1907, as discussed earlier, except that the 1907 Convention placed 
sole responsibility on the commanders-in-chief.25? Under the terms 
of the Geneva Conventions, while the commanders-in-chief are the 
intermediaries, it is the parties to the conflict that have the primary 
responsibility.25? Notwithstanding this fact, it is clear that some of 
the responsibility continues to rest with the commanders-in-chief. 


The use of the term ‘‘commander-in-chief’’ today denotes a very 
high-level commander who is likely to be far from the scene of actual 
hostilities and unable to control fast breaking events in the battle- 





248Convention for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field, dated at Geneva Aug. 12, 1949, art. 1, 6 U.S.T. 3114, 
T.LA.S. No. 3362, 75 U.N.T.S. 31 [hereinafter cited as Wounded and Sick 
Convention]; Convention for the Amelioration of the Condition of the Wounded, Sick 
and Shipwrecked Members of Armed Forces at Sea, dated at Geneva Aug. 12, 1949, 
art. 1,6 U.S.T. 3217, T.LA.S. No. 3363, 75 U.N.T.S. 85 [hereinafter cited as Wounded, 
Sick and Shipwrecked Convention]; Convention Relative to the Treatment of 
Prisoners of War, dated at Geneva Aug. 12, 1949, art. 1, 6 U.S.T. 3316, T.LA.S. No. 
3364, 75 U.N.T.S. 135 [hereinafter cited as POW Convention]; Civilians Convention, 
art. 1 (emphasis added). 

25°] Pictet, supra note 247, at 25-26. 

25'Wounded and Sick Convention, art. 45; Wounded, Sick and Shipwrecked Con- 
vention, art. 46 (emphasis added). 

252See supra text accompanying note 35. See also 2 Pictet, supra note 247, at 251. 

2532 Pictet, supra note 247, at 251. 
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front.254 The commanders-in-chief contemplated by the Geneva Con- 
ventions, however, are those who are responsible for taking ‘‘action 
on the spot during the fighting, to ensure respect and protection for 
the wounded, sick, and shipwrecked. . .,’’ including seeing to it that 
the enemy’s sick bays are protected during the fighting.?®° Clearly, 
the military commander contemplated is the senior officer com- 
manding at or near the battlefront, not a military commander far 
removed from the scene of the actual fighting. 


The commanders-in-chief article is not found in the Third and 
Fourth Geneva Conventions of 1949 concerning, respectively, treat- 
ment of prisoners of war, hereinafter the POW Convention, and pro- 
tection of civilians in time of war, hereinafter the Civilians Con- 
vention. Those Conventions contain dissemination articles, how- 
ever, which call for ‘‘military authorities,’’ who, in time of war, 
assume responsibilities in respect of prisoners of war or protected 
civilians, to possess a text of the appropriate Convention and be 
specifically instructed as to its provisions.2°© The reference to 
military authorities necessarily includes military commanders. It is 
interesting to note that Article 4 of the POW Convention carries for- 
ward the requirement of the Fourth Hague Convention of 1907 that 
POW entitlement for militia forces be reserved to those who are, 
‘‘commanded by a person responsible for his subordinates.”’ 


Turning next to the penal sanctions provided in the Geneva Con- 
ventions, which were drafted in reaction to the atrocities of World 
War II, several articles common to the four Conventions require the 
passage of national penal legislation necessary to provide effective 
sanctions for ‘‘persons committing, or ordering to be committed, any 
of the grave breaches. . . .’’25’ Those breaches are defined, by way 
of example in the Civilians Convention, as the following acts, if com- 
mitted against persons or property protected by that Convention 


wilful killing, torture or inhuman treatment, including 
biological experiments, wilfully causing great suffering or 





264For example, in the U.S. Navy: ‘“The Commander of a principal organization of 
the Operating Forces of the Navy, as determined by the Chief of Naval 
Operations. . . shall have the title ‘Commander in Chief.’’’ Navy Regs., art. 0601 
(1973). There are currently only three Navy Commanders in Chief: Commander in 
Chief, U.S. Pacific Fleet, Commander in Chief, U.S. Atlantic Fleet, and Commander in 
Chief, U.S. Naval Forces, Europe. 

2862 Pictet, supra note 247, at 251-52 (emphasis added). 

256POW Convention, art. 127(2); Civilians Convention, art. 144(2). 

267W ounded and Sick Convention, art. 49(1)l1 Wounded, Sick and Shipwrecked Con- 
vention, art. 50(1); POW Convention, art. 129(1); Civilians Convention, art. 146(1) 
(emphasis added). 
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serious injury to body or health, unlawful deportation or 
transfer or unlawful confinement of a protected person, 
compelling a protected person to serve in the forces of a 
hostile Power, or wilfully depriving a protected person of 
the rights of fair and regular trial prescribed in the present 
Convention, taking of hostages and extensive destruction 
and appropriation of property, not justified by military 
necessity and carried out unlawfully and wantonly.2** 


Willful killing, according to Pictet’s commentary, ‘‘covers faults of 
omission provided the omission was intended to cause death.'’?5% 


In addition to a state’s duties with respect to grave breaches, the 
states are also obligated to take measures necessary for the suppres- 
sion of acts contrary to the Conventions that do not constitute grave 
breaches.?®° Clearly, under these common ‘‘penal’’ articles, the 
military commander is to be held accountable for grave breaches 
which he ordered committed. There is no mention, however, of the 
responsibility of those military commanders who fail simply to pre- 
vent, or put an end to, a breach of the Conventions,”®! due in part to 
the lingering doubts in 1949 as to the precedential value of the 
Yamashita and other ‘‘command responsibility’’ trials. 


The duty to intervene or the crime of omission is only indirectly 
recognized in the Geneva Conventions through provisions, such as 
Article 13 of the POW Convention, which states: ‘‘Any unlawful act 
or omission by the Detaining Power causing death or seriously en- 
dangering the health of a prisoner of war in its custody is prohibited, 
and will be regarded as a serious breach of the present 
Convention.’’?*? The Geneva Conventions do, however, recognize 
the existence of normative principles not as readily identifiable as 
those set forth in the Convention, but of binding validity, in the 
famous ‘‘de Martens clause’’ common to the four Conventions and 
borrowed from the law of the Hague. That clause declares that state 
parties to an armed conflict remain bound to fulfill the obligations 
created, ‘‘by virtue of the principles of the law of nations, as they 
result from the usages established among civilized people, from the 





28®Wounded and Sick Convention, art. 50; Wounded, Sick and Shipwrecked Con- 
vention, art. 51; POW Convention, art. 130; Civilians Convention, art. 147. 

2592 Pictet, supra note 247, at 267. 

26°W ounded and Sick Convention, art. 49(3); Wounded, Sick and Shipwrecked Con- 
vention, art. 50(3); POW Convention, art. 129(3); Civilians Convention, art. 146(3). 

2612 Pictet, supra note 247, at 264; 3 Pictet, supra note 247, at 622. 

262POW Convention, art. 13. 
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laws of humanity and the dictates of the public conscience.’’?®* The 
de Martens clause represents an explicit recognition of customary in- 
ternational law and the basic principle of humanity and an implicit 
recognition of the principle of military necessity, as dictated by the 
public conscience of nation-states. 


To summarize, the Geneva Conventions, with respect to the 
juridical concept of command responsibility, add little of substance 
to the international legal norms which developed in the war crimes 
trials following the Second World War. Instead, they restate pro- 
visions concerning a military commander’s responsibilities found in 
the earlier Hague Conventions and identify the most abominable war 
crimes committed in World War II as grave breaches for which a 
military commander can be held criminally liable if he ordered the 
crime to be committed. Beyond these rather narrow strictures, the 
further codification in conventional international law of the concept 
of command responsibility had to await the negotiation of Protocol I 
Additional to the Geneva Conventions and Relating to the Protection 
of Victims of International Armed Conflicts.?® 


3. Protocol I of 1977. 


In 1974, a Diplomatic Conference on the Reaffirmation and 
Development of International Humanitarian Law Applicable in 
Armed Conflicts was convened by the Swiss government as 
depositary of the 1949 Geneva Conventions. This Conference, which 
completed its work on 10 June 1977, produced two Protocols to the 
Four Geneva Conventions.” The First Protocol entered into force 
on 7 December 1978? and is applicable to international armed con- 
flicts, including ‘‘armed conflicts in which peoples are fighting 
against colonial domination and alien occupation and against racist 
regimes in the exercise of their right of self-determination,’’?®’ 
where state parties or national liberation movements, which 





263W ounded and Sick Convention, art. 63(4); Wounded, Sick and Shipwrecked Con- 
vention, art. 62(4); POW Convention, art. 142(4); Civilians Convention, art. 158(4). 

264Protocol I Additional to the Geneva Conventions of August 12, 1949 and Relating 
to the Protection of Victims of International Armed Conflicts, opened for signature 
Dec. 12, 1977, 16 Int’] Legal Materials 1391 (1977) (entered into force Dec. 7, 1978) 
fhereinafter cited as Protocol I. 

265Protocol I; Protocol II Addiiiwnal to the Geneva Conventions of August 12, 1949 
and Relating to the Protection of Victims of Non-International Armed Conflicts, 

d for sig re Dec. 12, 1977, 16 Int'l Legal Materials 1442 (1977) {hereinafter 

cited as Protocol Il]. 

266M. Bothe, K. Partsch, & W. Solf, New Rules for Victims of Armed Conflicts— 
Commentary on the Two 1977 Protocols Additional to the Geneva Conventions of 
1949, at 725 (1982) [hereinafter cited as Bothe, Partsch, & Solf]. 

267Protocol I, art. 1(4). 
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recognize the Geneva Conventions and Protocol I, are participants. 
Part V of Protocol I pertains to execution of the Geneva Conventions 
of 1949 and the Protocol and contains numerous provisions relating 
to the duties and responsibilities of the military commander. 

(a) Dissemination Requirements. 

Article 83, paragraph 2, in terms reminiscent of the article com- 
mon to the Civilians and POW Conventions on instruction of cogni- 
zant military commanders on the text of those Conventions, pro- 
vides: ‘‘Any military. . . authorities who, in time of armed conflict, 
assume responsibilities in respect of the application of the Conven- 
tions and this Protocol shall be fully acquainted with the text 
thereof.’’?6* The military commander is clearly a military authority 
who ‘‘assumes responsibilities’ in respect to application of the Con- 
ventions and Protocol I. Consequently, he has a duty to be fully ac- 
quainted with their provisions. Being ‘‘acquainted,’’ though, con- 
notes familiarity, whereas the commander’s burden of responsi- 
bility, under the provisions of Protocol I discussed hereinafter, is so 
extensive and detailed that more than familiarity is required. 


Once the commander has attained the requisite knowledge of the 
conventional legal norms, he is under an obligation to import a 
measure of such knowledge to his subordinates. Article 87, para- 
graph 2, mandates: ‘‘In order to prevent and suppress breaches, High 
Contracting Parties and Parties to the conflict shall require that, 
commensurate with their level of responsibility, commanders ensure 
that members of the armed forces under their command are aware of 
their obligations under the Conventions and this Protocol.’’?®® 


Placing this repsonsibility on the military commander insures that 
the officer who may ultimately be called to account for the actions 
of his subordinates plays an active role in their training in the law of 
armed conflict. Given this active role for the commander in dissemi- 
nation of knowledge of the law of Geneva and the complexity of the 
Conventions and Protocol I, it is essential that the military com- 
mander should have recourse to trained experts in the law of war. 


(b) Law-of-War Adviser. 
Article 82 of Protocol I recognizes the need for trained law-of-war 
advisers by providing: 
The High Contracting Parties at all times, and the Parties 





%8/d. art. 83(2). 
2°Jd. art. 87(2). 
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to the conflict in time of armed conflict, shall ensure that 
legal advisers are available, when necessary, to advise 
military commanders at the appropriate level on the appli- 
cation of the Conventions and this Protocol and on the ap- 
propriate instruction to be given to the armed forces on 
this subject.?7° 


Although the institution of legal advisers in the military services has 
enjoyed widespread usage of the municipal law of the United States 
and other countries, the establishment of such an institution as an 
instrument of the law of war represents a new development. There 
is no obligation in Article 82, however, as evident in the phrases 
‘‘when necessary’’ and ‘‘at appropriate levels,’’ that these legal ad- 
visers be employed at all times or on all levels where military com- 
manders exist.27! Further, the article does not expressly assign or 
delegate personal responsibility to the legal adviser.?72 


The military commander, consistent with the practice evident in 
the High Command and Hostage Cases, is not relieved of his duties 
and responsibilities by the detail of a staff legal officer to advise him. 
At the same time, the military commander benefits from the man- 
date of Article 82 that legal advisers be furnished to him, when 
necessary. Although not expressly stated in the terms of this Article, 
the military commander clearly incurs an implied obligation thereby 
to utilize those resources, when necessary. 


(c) Duties of Commanders With Respect to Breaches. 


Article 87, paragraphs 1 and 3, imposes affirmative duties on the 
military commander with respect to breaches of the law of Geneva: 


The High Contracting Parties and the Parties to the con- 
flict shall require military commanders, with respect to 
members of the armed forces under their command and 
other persons under their control, to prevent and, where 
necessary, to suppress and report to competent 
authorities breaches of the Conventions and of this Pro- 
tocol. 


3. The High Contracting Parties and Parties to the con- 





270J/d. art. 82. For a detailed discussion of this provision, see Park, The Law of War 
Advisor, 31 JAG J. 1 (1980). 
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flict shall require any commander who is aware that sub- 
ordinates or other persons under his control are going to 
commit or have committed a breach of the Conventions or 
of this Protocol, to initiate such steps as are necessary to 
prevent such violations of the Conventions or this Pro- 
tocol, and, where appropriate, to initiate disciplinary or 
penal action against violators thereof.?7 


The original draft of this Article, as introduced by the United 
States, was addressed directly to commanders, but was later revised 
consistent with other provisions on execution of the Conventions 
and Protocols so that the addresses of the Article were the High Con- 
tracting Parties and the Parties to the conflict.27* Thus, while these 
provisions are intended to operate on the military commander, they 
do not do so directly. Rather, the obligation is placed upon the Par- 
ties to the conflict to ‘‘require’’ the commander to take certain ac- 
tions. If a High Contracting Party fails to make appropriate modifi- 
cations to its municipal law to impose liability on a commander for 
his failure to observe the requirements of Article 87, the commander 
may still be criminally liable under customary international law. 


A fundamental question concerning Article 87 involves the defini- 
tion of the term ‘‘commander.’’ The United States, in submitting the 
draft article to the Diplomatic Conference, expressed the view that 
the term ‘‘commander’”’ refers ‘‘to all persons who had command 
responsibility, from commanders at the highest level to leaders with 
only a few men under their command.’’?75 


Other delegates suggested that the functions attributed to the com- 
mander under Article 87 indicated that only commanders of a cer- 
tain level, at least company commanders, were covered.?”6 This sug- 
gestion is only accurate, though, with regard to the commander’s 
responsibility under paragraph 2 of that article for setting up pro- 
grams of military instruction in order to insure that subordinates are 
aware of their obligations under the law of Geneva. Paragraph 2 
recognizes that this function need not be attributed to military com- 
manders with only a few men under their command by assigning the 
task to commanders ‘‘commensurate with their level of responsi- 
bility... .”’ 
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In the case of paragraphs 1 and 3 of Article 87, however, the term 
‘‘commander’”’ is not so restricted. Rather, the commander is defined 
in terms of his hierarchical relationship to members of the armed 
forces under his command or other persons under his control. Even a 
squad leader commands troops, albeit few in number, and can and 
should be obliged under paragraphs 1 and 3 of Article 87 to prevent 
and, where necessary, to suppress violations of the law of Geneva.?77 
Moreover, if the squad leader does not possess the formal authority 
to initiate disciplinary action against a violator, he must report it to 
competent superiors.?7* From an analysis, then, of the functions 
assigned to the commander in paragraphs 1 and 3 of Article 87, it 
does not #imerge that only commanders of a certain level are covered 
by those provisions. 


The employment of the command-and-control terminology in Arti- 
cle 87 in effect codifies existing customary international law con- 
cerning the status element of command responsibility. Thus, a 
military occupational commander assumes responsibility under Arti- 
cle 87, much like the defendants in the High Command and Hostage 
Cases, not only for his subordinates’ crimes, but also for the crimes 
of other persons subject to his control within his assigned area of 
responsibility. 


The other elements to the ‘‘command responsibility’’ concept in 
customary international law, specifically, mental object, duty to in- 
tervene, and mental standard are also evident, either explicitly or 
implicitly, in paragraphs 1 and 3 of Article 87, although paragraph 3 
is more detailed in its articulation of those elements. With respect to 
the mental-object element, it is defined in Article 87(1) and (3) in 
terms of existing breaches or the risk of breaches of the Conven- 
tions or Protocol I, by subordinates or other persons subject to the 
commander’s control. Thus, in paragraph 3, there is reference to 
breaches which have been committed or are going to be committed. 
Paragraph 1, meanwhile, refers to the suppression and prevention 
of breaches, a circuitous reference to subordinates’ war crimes past 
and prospective in nature. 


As regards the duty-to-intervene element, paragraph 3 prescribes 
a broad duty for the military commander ‘‘to initiate such steps as 
are necessary to prevent such violations of the Conventions or this 
Protocol and, where appropriate, to initiate disciplinary or penal ac- 
tion against violators thereof.’’ Paragraph 1, meanwhile, prescribes 
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a commander’s duty, ‘‘to prevent and, where necessary, to suppress 
and report to competent authorities breaches,’’ of the law of 
Geneva. 


The real difficulty in Article 87(1) and (3) of the absence of a com- 
prehensive mental standard pertaining to the commander’s knowl- 
edge of subordinates’ war crimes. Paragraph 1 assumes, without so 
stating, that the commander knows of the subordinates’ war crimes 
or the likelihood of their occurrence in the future. Paragraph 3, 
meanwhile, refers simply to the commander who is aware of subor- 
dinates’ crimes. The use of the term ‘‘aware’”’ in this context is defin- 
ed nowhere in the Protocol or its travaux preparatoires;?” nor for 
that matter is the term lifted directly from the decisions of any of the 
post-World War II cases on command responsibility, although it 
reflects the general tenor of their ‘‘mental-standards’”’ tests. In reali- 
ty, a specific and detailed mental standard for the ‘‘crime’’ of com- 
mand responsibility under Protocol I is addressed elsewhere in that 
Protocol, specifically, in Article 86, the subject of discussion in the 
next section of this article. 


(d) Failure to Act. 


Article 86, entitled ‘‘Failure to Act,’’ emphasizes in paragraph 1 
that there is a duty on the part of High Contracting Parties and Par- 
ties to the conflict to repress grave breaches and to suppress other 
breaches which result from a failure to act when under a duty to do 
so. Paragraph 2, meanwhile, states: 


The fact that a breach of the Conventions or of this Proto- 
col was submitted by a subordinate does not absolve his 
superiors from penal or disciplinary responsibility, as the 
case may be, if they knew, or had information which 
should have enabled them to conclude in the circum- 
stances at the time, that he was committing or was going 
to commit such a breach and if they did not take all feas- 
ible measures within their power to prevent or repress the 
breach.?8° 


This language was included in the original draft Protocol proposed 
by the ICRC because of an awareness that the legislation of several 
states did not address a commander's failure to act when there may 
have been an implied duty to do so under the Geneva Conventions of 
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1949.28! Several delegates were of the view, citing the case of Cap- 
tain Heyer in the Essen Lynching case, that a commander’s failure to 
act constituted a criminal omission which could not go 
unpunished.%? During the plenary debates, it was pointed out that 
the principles upon which Article 86(2) was based were not new and 
that they had played an important role in the war crimes trials fol- 
lowing World War II.2°* 


Although the language of paragraph 2 does not establish a new 
proposition of law, it signifies an enormous expansion of conven- 
tional norms on command responsibility over the existing provisions 
of the Geneva Conventions of 1949, which recognize the com- 
mander’s responsibility only for committing grave breaches or order- 
ing grave breaches to be committed. This expansion occurs in part 
because paragraph 2 is addressed directly to the commander, not to 
the High Contracting Parties or Parties to the conflict, and because it 
extends to all breaches, not just grave breaches. More importantly, 
the paragraph provides a conventional law basis for finding the 
military commander liable for his crimes of omission, which should 
thwart criticism of the sort levied against the Yamashita trial and 
Nuremberg proceedings as ‘‘victor’s justice,’’ for these new written 
rules will be in existence before the beginning of the conflict to 
which Protocol I applies. 


The four component elements to the concept of command 
responsibility are incorporated in Article 86(2). Three of those 
elements: status, mental object, and the duty to intervene require 
only brief comment and are therefore discussed first, prior to turn- 
ing to a substantive analysis of the mental standard stated in para- 
graph 2 of Article 86. 


Concerning status, Article 86(2) provides that the commission of 
breaches of the law of Geneva by a subordinate does not absolve his 
superior of criminal liability and that the superior must take 
measures within his power to prevent or repress breaches. Although 
this paragraph contains no express reference to the command-and- 
control phraseology found in Article 87, the concepts of superior- 
subordinate relationships and the exercise of power expressly set 
forth in Article 86(2) are necessarily predicated upon the existence 
of command or control by the superior over the subordinate, a de 
facto recognition of the Article 87 standards. 
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The mental-object element incorporated in Article 86(2), is iden- 
tical to that found in Article 87(3). Specifically, the commander must 
discover that the subordinate ‘‘was committing or was going to com- 
mit’’ a breach, grave or otherwise, of the Conventions or Protocol I. 


In the same fashion, the duty-to-intervene element prescribed by 
paragraph 2 of Article 86 provides a standard closely analogous to 
Article 87 by stating that the commander must, ‘‘take all feasible 
measures within [his] power to prevent or repress the breach.’’ This 
phraseology is also strikingly similar to that found in the Supreme 
Court’s stated conclusion in In re Yamashita that a commander, 
‘thas an affirmative duty to take such measures as are within his 
power and appropriate in the circumstances’’ to protect POWs and 
civilians.?* 


The key component of Article 86(2), though, is the mental ele- 
ment. The test in paragraph 2 is that the commander, ‘‘knew, or had 
information which should have enabled [him] to conclude in the cir- 
cumstances at the time’’ that the subordinate was committing or was 
going to commit breaches of the law of Geneva.”*° Knowledge here 
may be actual as shown through direct or circumstantial evidence in 
the post-World War II war crimes trials, or constructive based on the 
‘thad information’’ requirement.?** The more difficult component to 
decipher is the latter requirement. 


In analyzing substantively the ‘‘had information test,’’ legal com- 
mentators have expressed differing views as to its meaning, 
although agreeing generally on one point, that the test is similar to 
that found in the Yamashita case.”*7 Several textwriters have 
stated: 


First it is required that the superior had certain informa- 
tion. This is an objective requirement. But who will be 
able to prove it in a controversial case? The second re- 
quirement is of a subjective character. From this informa- 
tion available to the superior he should have drawn the 
conclusion that his subordinate was committing or even 
was going to commit a breach. Here there is also a strange 
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divergence between the English and the French text. The 
English text embraces the objective and the subjective 
elements. The French text, on the contrary, contains only 
the objective elements by saying ‘‘des informations leur 
permettant de conclure’’ instead of translating verbally 
‘qui auraient du jeur permettre’’. The representative of 
France insisted on this version and it is strange that the at- 
tempt to introduce such a divergence into the texts in the 
two languages was not opposed, though the problem was 
seen. According to the rule that in the case of a divergence 
between two official texts one should apply the text 
which covers both, the French text should prevail.?®* 


The ‘‘had-information-which-should-have-enabled-him-to-con- 
clude’’ test, then, is objective in its normative content, not unlike 
the criminal negligence test implicit in the Yamashita case and ex- 
plicit in the High Command case.”**® Thus, the military commander 
cannot successfully plead ignorance under Article 86(2) where, for 
example, he received reliable reports of suspected war crimes but 
chose to belittle their importance. 


4. Summary. 


When the world community turned to the task following World 
War II of negotiating conventional international norms to preclude 
the recurrence of the atrocities of that War, the Genocide Con- 
vention and the four Geneva Conventions that emerged, given the 
need for consensus among nation-states and the lingering doubts 
concerning ‘‘victor’s justice’ in the war crimes trials, focused upon 
only the most heinous of war atrocities, genocide and grave 
breaches, and upon only the most obvious grounds for command 
responsibility, the commander’s cuplability where he orders the 
commission of grave breaches or directly and publicly incites the 
commission of genocide. The Conventions were notably silent con- 
cerning the military commander’s responsibility for the crime of 
‘‘omission’’ where, for example, the commander fails to control his 
troops gone beserk in occupied territory. 


The Genocide Convention and the four Geneva Conventions, in 
omitting express provision for international criminal sanctions to be 
imposed on military commanders for their crimes of ‘‘omission’’ , had 
failed to utilize to the fullest extent possible the ‘‘office’’ of military 
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commander as an effective tool for enforcement of the law of war 
and protection of the underlying humanitarian value interests. 
Although customary international law has filled this gap to a large 
degree, the subsequent negotiation of Protocol I afforded an ex- 
cellent opportunity to establish comprehensive conventional norms 
on command responsibility. 


The result was the development of fairly extensive provisions in 
Protocol I, many of which codified existing customary international 
legal norms. Those command responsibility articles in Protocol I pre- 
scribe the military commander’s duty to disseminate knowledge of 
the law of war, to seek the advice of law-of-war legal specialists, and 
to prevent or repress subordinates’ crimes, including initiating in- 
vestigations and taking appropriate disciplinary measures. Those ar- 
ticles also establish the military commander’s personal criminal lia- 
bility for the crime of ‘‘omission.’’ As a consequence of these provi- 
sions, the law of Geneva can no longer be faulted for its failure to 
utilize fully the concept of command responsibility to promote the 
inclusive community interest in effective enforcement of the law of 
war. At the same time, Protocol I, as evidenced by the ‘‘knew-or- 
had-information’’ standard in Article 86(2), does not incorporate an 
absolute liability theory of command responsibility in recognition of 
the commander’s legitimate requirement to delegate functions in a 
modern military organization. 


IV. A CASE STUDY OF THE MILITARY 
COMMAND RESPONSIBILITY FOR THE 
POGROM AT SABRA AND SHATILA 


Having established the general nature and substantive content of 
the concept of command responsibility, the remainder of this article 
is devoted to a case study of the criminal responsibility, if any, under 
international law of three Israeli Defense Force (IDF) commanders 
for the massacre in the Palestinian refugee camps in West Beirut. 
Those officers, as previously mentioned, are Lieutenant General 
Eitan, IDF Chief of Staff, Major General Drori, General Officer Com- 
manding Northern Command, and Brigadier General Yaron, IDF 
Division Commander in West Beirut. While this study is limited in its 
scope to an examination of the cases of those three officers, it does 
not follow that criminal liability may not also lie with other IDF of- 
ficers, but rather that time and space preclude further examination. 


Before turning to a recitation of the events leading up to and in- 
clusive of the pogrom at Shatila and Sabra, with particular attention 
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to the roles of the three IDF general officers, it is important to iden- 
tify certain issues which are not the object of study here. First, the 
article makes no attempt to assess the criminal or other responsi- 
bilities of the United States for the atrocities in the Palestinian 
refugee camps in West Beirut. Second, there is no attempt to ex- 
amine the criminal responsibility, if any, of the civilian leadership of 
the State of Israel. Third, the culpability of the leadership of 
Lebanon is not under review. Finally, the study is not designed to 
assess the criminal liability of the IDf general officers under Israeli 
municipal law. 


A. FACT SITUATION 


1. Lebanon Prior to the Civil War. 


Lebanon has for many centuries been occupied by both Muslims 
and Christian Maronites, the latter being one of the Eastern rites of 
the Roman Catholic Church.?® In 1943, when Lebanon became in- 
dependent, political power was divided among the various religious 
groups according to a 6-to-5 ration of Christians to Muslims in the 
population.”*! Under the National Covenant, an unwritten agree- 
ment reached at that time, the country’s President is always a 
Maronite, the Prime Minister Sunni Muslim, and the Speaker of 
Parliament a Shi’ite Muslim.?®? Under the Covenant, the country was 
able to function in relative quietude for over thirty years as the 
Maronites overwhelmingly dominated the political system through 
their power in the military and their economic influence.” 


The birth of the State of Israel in 1948 and subsequent devel- 
opments in the Middle East, however, led to successive waves of 
Palestinian refugees entering Lebanon. By 1982, the United Nations 
Relief and Works Agency estimated a refugee population of 
270,000.2% The Christian Maronites put the figure at 500,000.27 
Since the Lebanese Maronites themselves only numbered 500,000,2% 
the influx of Muslims was perceived by the Maronites as tilting the 
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delicate demographic balance heavily in favor of the Muslims and 
thereby threatening the stability of the country and its Christian 
population.?97 


Equally significant were the aspirations of certain individuals in 
leadership positions in Israel concerning annexation of southern 
Lebanon. Moshe Sharratt, a Prime Minister of Israel during the 
mid-1950s, reported that then-Army Chief of Staff Moshe Dayan in 
May 1954, in a metting of senior officials of the Defense and Foreign 
Affairs Ministries, expressed the view that 


the only thing that’s necessary is to find an officer, even 
just a Major. We should either win his heart or buy him 
with money, to make him agree to declare himself the 
savior of the Maronite population. Then the Israeli army 
will enter Lebanon, will occupy the necessary territory, 
and will create a Christian regime which will ally itself 
with Israel. The territory from the Litani southward will 
be totally annexed to Israel and everything will be all 


right?% 
2. Lebanon’s Civil War. 


In 1975, civil war broke out in Lebanon between the Christian 
organizations on the one hand and the Palestinian Liberation Orga- 
nization (PLO), Lebanese leftist organizations, and Muslim and Druze 
organizations on the other.2®® The Maronites insisted that the pres- 
ence of the Palestinians provoked the incident that sparked the civil 
war, an attack on Pierre Gemayel, the leader of the Maronite’s 
Phalange Party, by Muslim gunmen that left one of the Phalangist 
leader’s bodyguards dead.*”° In the course of the civil war, Syrian 
armed forces entered Lebanon and took part in the war for a period 
of time on the side of the Christian forces and thereafter on the side 
of the PLO and Lebanese leftist organizations.*°! 


In 1975, several large massacres involving the civilian population 
occurred. In January, the Christian city of Damur was captured and 
many of the Christian residents who had not fled were slaughtered 
by the conquering Muslim forces.*°? That massacre resulted in the 





2°7Final Report, supra note 17, at 8. 

298. Rokach, Israel's Sacred Terrorism 28 (1980). 
2°Final Report, supra note 17, at 6. 

%°Pledge for Unity, supra note 290, at 24, col. 3. 
%°'Final Report, supra note 17, at 6. 

302 Id. 


150 





1985} COMMAND RESPONSIBILITY 


creation of a fanatical Christian militia group, the Damur batallion, 
from the city’s survivors, and a retaliatory raid by Christian militia 
forces against the Tel Zaatar Palestinian refugee camp in West Beirut 
where thousands of refugees were slain.*® 


As the war progressed, Pierre Gemayel’s son, Bashir Gemayel, who 
had become the Phalangist military commander in 1976, eventually 
usurped the leadership of the Phalange Party founded by his 
father.*°* The Phalange Party also emerged as the strongest political 
and military entity in the Christian armed forces. Part of their 
strength derived from their close ties to the State of Israel that had 
formed as Israel furnished arms, training and instruction to the 
Christian forces of Gemayel.®*® The Israelis even provided the Phal- 
angist uniforms, complete with an emblem embroidered over the 
shirt pocket bearing an inscription and a drawing of a cedar tree.*° 
The Moslems, meanwhile, feared Bashir Gemayel for the savageness 
with which he had directed the Christian militias against them dur- 
ing the civil war.*°7 


As the ties binding Israel to the Christian Phalangist forces grew, 
the Israeli Institute for Intelligence and Special Assignments 
(MOSSAD) maintained close contacts with the Phalangist 
leadership.*°* Although MOSSAD was assigned primary responsi- 
bility for such contacts, both it and the IDF Intelligence Branch 
shared responsibility for developing evaluations on the Phalangists 
and bringing, ‘‘these evaluations to the attention of all interested 
parties.’’°°® Those evaluations diverged markedly as MOSSAD ar- 
gued for strengthening relations with the Phalangists while Military 
Intelligence emphasized the dangers in the links to the Phalangists, 
primarily because of the organization’s lack of reliability and its 
military weakness.*!° 


In southern Lebanon, meanwhile, Moshe Dayan’s dream bore fruit 
as Lebanese Major Haddad, with support from the Israelis, founded 
the Army of Free Lebanon. Major Haddad’s forces wore a distinctive 
emblem on the epaulet with the words ‘‘Army of Free Lebanon”’ in 
Arabic and the drawing of a cedar.*!! 
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3. Israel Intervenes. 


On 6 June 1982, Israel invaded Lebanon and advanced northward, 
until, on 14 June, it had gained control of the Beirut suburbs and 
linked up with Christian forces who controlled East Beirut.*!? By 25 
June, Beirut was completely encircled*!* and the IDF had com- 
menced contingency planning aimed at the employment of Phalan- 
gist troops to capture PLO-controlled West Beirut.*'* The effort 
failed, however, because the Phalangists were not equal to the 
task.315 


The ensuing eight weeks witnessed the slow and painful negotia- 
tion of an agreement, reached on 19 August 1982, for the evacuation 
of PLO and Syrian forces from West Beirut.*'* Four days later, Bashir 
Gemayel was elected President of Lebanon with his term of office to 
begin on 23 September 1982.3! 


On 21 through 26 August, a multinational force of American, Ital- 
ian, and French troops arrived in Beirut to serve as a buffer during 
the departure of the PLO.*!* The exodus of the PLO and the Syrian 
Armed Forces then ensued and was completed by 1 September.*!® 
The Israelis, however, claimed that the PLO had violated the evacu- 
ation agreement, which called for the removal of all PLO forces and 
the surrender of PLO arms to the Lebanese Army, by leaving 2,000 
PLO fighters behind and turning PLO arms caches over to the 
Lebanese leftist militia, the Mourabitoum.*2° Meanwhile, with the 
evacuation of the PLO complete, the United States, along with the 
French and Italians, withdrew their forces by 12 September 1982.9?! 


During the period of the Israeli invasion of Lebanon and the subse- 
quent departure of the PLO, the role of the Christian militia forces 
was extremely limited. Major Haddad’s forces had advanced north- 
ward until they reched the Awali River where they stopped pur- 
suant to IDF orders.*?? The Phalangists, meanwhile, were told by the 
Israeli Chief of Staff Rafael Eitan to refrain from all fighting. The 
IDF was concerned that the Phalangists would disrupt the Israeli 
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plan of action.*?° The Phalangists did, however, when directed by 
the IDF, participate successfully in the capture of a technical college 
in Beirut.324 


The August election of Gemayel to the Presidency was interpreted 
by the MOSSAD as demonstrating the Phalangists’ ascendancy to a 
stage of political and organizational maturity that obviated the need 
for the repetition of past incidents of indiscriminate slaughter. This 
opinion was 


based both on personal impressions of the character of the 
Phalangist leadership, as well as on the recognition that 
the interest of the Phalangist elite to eventually rule an in- 
dependent Lebanese nation, half or more of whose 
population is Muslim and would be interested in main- 
taining relations with the Arab world, requires moder- 
ation of actions against Palestinians and restraint as to 
modes of operation. At the same time, there were various 
facts that were not compatible with this outlook.*25 


First, Bashir Gemayel was on record as calling for the razing of the 
refugee camps in West Beirut and flattening them into tennis 
courts.326 Second, there were extensive reports of Phalangist liqui- 
dations of Palestinians and Druze women and children.*27 


Nevertheless, political pressure had begun to build for the increas- 
ed use of the Phalange militia, as Israeli domestic public opinion 
questioned the efficacy of Israelis’ fighting and dying on behalf of 
the Christian militia while the latter stood aside.*?* In addition, the 
IDF found that the Phalangists were experienced at identifying so- 
called terrorists in urban areas. 


The Lebanese Army, meanwhile, figured only insigificantly in the 
unfolding events in Beirut. Under the evacuation agreement, they 
were charged with protecting West Beirut®?® but the leftist militias 
distrusted the Army, considering it a tool of the Phalangists.**° 
Moreover, the Army was armed with obsolete American and French 
equipment and had compiled ‘‘a dismal battle record and a reputa- 





323Jd. at 10. 

324] qd. 

325/d. at 11. 

%26Crisis of Conscience, supra note 8, at 16, col. 3. 
327Final Report, supra note 17, at 11. 

328]. 

32°Washington Post, Sept. 27, 1982, at Al, col. 2. 
339°Washington Post, Aug. 30, 1982, at Al, col. 3. 





MILITARY LAW REVIEW [Vol. 107 


tion of being kicked around by every other military group in the 
country.’’**! In fact, when the Lebanese Army attempted to move 
into the refugee camps in West Beirut in early September to seize 
weapons, it quickly withdrew in the face of small arms fire.**? 


4. The Death of Bashir Gemayel and the IDF’s Entry into West 
Beirut. 


On the afternoon of 14 September 1982, a bomb blew up an office 
of the Phalangist Party in East Beirut, killing Bashir Gemayel who 
was attending a meeting there.*** No one claimed responsibility, but 
Gemayel’s followers blamed the Moslems.**4 One Moslem academic 
summed up the tense atmosphere in Beirut at that time with the 
glum words: ‘‘This plunges one half of the country into sheer despair 
and the other half into pure terror.’’**® 


During the night following Gemayel’s assassination, the decision 
was made in conversations between the Israeli Prime Minister, his 
Minister of Defense, and the Israeli Chief of Staff that the IDF would 
enter West Beirut.** In one of the consultations between the 
Defense Minister and the Chief of Staff, there was mention of 
including the Phalangists in the entry of West Beirut.**’ In the early 
morning hours of 15 September, the IDF’s entry into West Beirut 
began. The IDF’s objective, according to a statement later issued by 
the Israeli Cabinet, was to take positions in West Beirut, ‘‘to forestall 
the danger of violence, bloodshed and chaos, as some 2,000 terror- 
ists, equipped with modern and heavy weapons, have remained in 
Beirut in flagrant violation of the evacuation agreement.’’%** The 
Defense Minister is reported to have admitted subsequently that the 
occupation was merely a smoke screen to hide the real purpose 
which was rooting-out the guerillas.**® 


On the night between 14 and 15 September, the Israeli Chief of 
Staff flew to Beirut and met with Major Generai Amir Drori and 
Brigadier General Amos Yaron.**° The Chief of Staff subsequently 
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met with the Phalangist commanders and ordered them 


to effect a general mobilization of all their forces, impose 
a general curfew on all the areas under their control, and 
be ready to take part in the fighting. The response of the 
Phalangist commanders who took part in that meeting was 
that they needed 24 hours to organize. . . . At that meet- 
ing, the Phalangist commanders were told by the Chief of 
Staff that the 1.D.F. would not enter the refugee camps [of 
Shatila and Sabra] in West Beirut but that the fighting this 
entails would be undertaken by the Phalangists.**! 


Later, on the morning of the 15th, the Israeli Defense Minister met 
with Lieutenant General Eitan, Major General Drori, Brigadier 
General Yaron, and others at the IDF forward command post, a five- 
story building located 200 miles southwest of the Shatila camp, to 
discuss the entry of the Phalangists into the refugee camps.**? There 
then enused a meeting of the Defense Minister with the Phalangists 
where it was established that the Phalangists would enter West 
Beirut after the IDF and maintain contact with Major General 
Drori.*44 


Major General Drori, however, was not at ease with the plan to 
send the Phalangists into the camps and made an effort before 
meeting with the Phalangists to persuade the commander of the 
Lebanese Army that his forces should enter the camps.*** This re- 
quest met with a negative reply by the Lebanese Army.**® Major 
General Drori then met on the evening of the 15th with the Phalan- 
gists and told them that their entry into the camps would be from the 
direction of Shatila.*4® The end of the day saw the IDF, at a cost of 
three Israeli dead and over 100 Israeli wounded, in general control of 
West Beirut .*47 


The next morning, Thursday, 16 September, the IDF issued orders 
that ‘‘[t]he refugee camps are not to be entered. Searching and mop- 
ping up the camps will be done by the Phalangists/Lebanese 
Army... .”"°48 That same day, a document issued by the personal 
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aide to the Israeli Defense Minister announced the following in- 
structions concerning the entry into West Beirut: ‘‘[O]nly one ele- 
ment, and that is the I.D.F., shall command the forces in the area. 
For the operation in the camps the Phalangists should be sent it.’’*4® 
At 1000 hours in Tel Aviv, Lieutenant General Eitan met with the 
Defense Minister to discuss the refugee camps.*®° An hour later in 
Beirut, the Phalangist Chief of Staff, Fady Frem, and Intelligence 
Chief Elias Hobeika arrived at Yaron’s division headquarters for a 
coordinating session with Major General Drori and Brigadier General 
Yaron.**! It was agreed at that time that the Phalangists would co- 
ordinate their entry into the camps with Brigadier General Yaron at 
the forward command post that afternoon.*®” 


The Phalangists commanders are reported to have stated at that 
time, in Arabic, that they intended to carry out a cutting or chopping 
action inside the camps.**? The Phalangist unit scheduled to enter 
the camps was the intelligence unit headed by Hobeika who, having 
taken part in the Tel Zaatar massacre and in attacks on the rivals of 
Bashir Gemayel, had a reputation for ruthlessness.*** Brigadier 
General Yaron cautioned the Phalangists during the meeting not to 
harm the civilian population of the camps.**> Later that day, the 
Phalangist forces assembled at the Beirut International Airport.*** 


5. The Phalangists in Sabra and Shatila. 


At approximately 1800 on 16 September, the Phalangist forces 
entered the Shatila camp from the west and the south.*5’ The force 
numbered approximately 500 and consisted of members of the 
militia’s special commando unit and intelligence security units and 
contingent from the Damur battalion.*°** There were numerous 
reports that day of sightings at the airport and in the refugee camps 
of military personnel speaking in southern accents and wearing the 
distinctive uniforms of Major Haddad’s Army of Free Lebanon, 
which was supposed to be south of the Awali River.®*** Significantly, 
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Major Haddad arrived at Beirut Airport on the morning of 17 Sep- 
tember to pay a condolence call on the Gemayel family. 


The Private International Commission concluded from the 
numerous and independent reports of personnel thought to be Had- 
dad’s men in the camps that ‘‘Haddad’s militiamen did play a signifi- 
cant part in the massacres.’’°® On the other hand, the subsequently 
published report of the Israeli Board of Inquiry found, based upon a 
more detailed exposition of the facts and the history of friction be- 
tween the Phalangists and Haddad’s forces, that ‘‘no force under the 
command of Major Haddad took part in the Phalangists operation in 
the camp or took part in the massacre.’’**' The Israeli Board ac- 
knowledged the possibility that one or more of Haddad’s personnel 
might have infiltrated the camps and committed illegal acts. How- 
ever, since the Israelis controlled access to the camps, intended to 
use the Phalangists for the mopping-up exercise, and exercised ex- 
tensive controls over the operations of the Phalangist militia and Ma- 
jor Haddad’s forces, the only plausible conclusion is that the militia 
forces that entered the refugee camps were exclusively, or almost 
exclusively, Phalangist and that no organized unit of the Army of 
Free Lebanon could have participated in the massacre. 


When the militia entered the camps on Thursday, 16 September, 
they met light resistance resulting in two dead and some wounded 
personnel.%®2 The IDF, meanwhile, provided illumination throughout 
the night to assist the Phalangist operation.*® The anticipated 2,000 
PLO fighters failed to materialize. Several weeks later, though, the 
Lebanese Army, in combining the then-deserted camps, discovered 
an elaborate network of tunnels used to shelter Palestinian guerillas 
and store huge quantities of military supplies.*™* 


Within the camps, the Phalangists quickly rounded up large 
numbers of unarmed men, women and children whom they pro- 
ceeded to slaughter.*® Reports began to trickle out of up to 300 
civilians and terrorists killed.*** These reports were brought to the 
attention of Brigadier General Yaron but were greeted with some 
skepticism as to their reliability.°*7 As a consequence, Brigadier 
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General Yaron did not convey the substance of these reports to Ma- 
jor General Drori that night.*** A report was forwarded, however, by 
intelligence officers to the office of the Director of Military Intel- 
ligence officers to the office of the Director of Military Intelligence 
later that evening which stated: ‘‘Preliminary information conveyed 
by the commander of the local Phalangist force in the Shatila 
refugee camps states that so far his men have liquidated about 300 
people. This number includes terrorists and civilians.’’°®* The cable 
did not reach the Director of Military Intelligence until early the 
next morning. Though the Director requested clarification, he took 
no further action,®”° such as informing his superior, the Chief of 
Staff.37! 


On Friday morning, 17 September, additional reports reached 
Yaron of unnecessary Phalangist violence against civilians in the 
refugee camps.*7? When this information was shared with Drori later 
that morning,®” the latter ordered the halt of Phalangist operations, 
‘‘meaning that the Phalangists should stop where they were in the 
camps and advance no further.’’*”4 That something was amiss in the 
refugee camps was communicated by Drori to the Chief of Staff that 
morning.?75 


At the same time, Major General Drori, ‘‘held a meeting with the 
commander of the Lebanese Army in which he again tried to per- 
suade the commander, and through him the Prime Minister of 
Lebanon. .., that the Lebanese Army enter the camp... .’’376 
Throughout the morning, IDF members observed acts of killing and 
violence against people frum the refugee camps, but this information 
did not reach Brigadier General Yaron or Major General Drori,*”” 


At 1530 that afternoon, the Chief of Staff arrived in Beirut to meet 
with the Phalangists; beforenand, he was briefed by Major General 
Drori about the reasons for halting the Phalangists actions.*”* During 
the meeting with the Phalangists, the Chief of Staff received a 





368/d. at 267. 

369/d. at 25. 

37°fd. at 30, 31. 

371E. Luttaak & D. Horowitz, The Israeli Army 96-98 (1975) [hereinafter cited as D. 
Horowitz]. 

372Final Report, supra note 17, at 29-30. 


373]d. at 3U. 
374]. 

375 Jd. 

376[d. at 33. 
377]d. at 33-34. 
378[d. at 35. 


158 





1985] COMMAND RESPONSIBILITY 


report concerning their operation, including an assertion that there 
had been almost no civilian casualties.*”° The Chief of Staff accepted 
the report with expressions of appreciation for a job well done and 
made no attempt to question the Phalangists about civilian casual- 
ties.*8° The Chief of Staff concluded by stating that the Phalangists 
could continue mopping up action in the camps until Saturday morn- 
ing at 0500, ‘‘at which time they must stop their action due to Amer- 
ican pressure. ’’38! 


The Phalangists were permitted to remain in the camps and even 
brought in fresh troops and bulldozers on Friday evening to assist in 
the ongoing massacre.**? The following morning, the Phalangists did 
not leave at 0500 and Brigadier General Yaron, upon learning this at 
0630, gave an order to the Phalangist commander on the scene that 
they must vacate the camps without delay.*** That order was event- 
ually obeyed, and the last of the Phalangist militia force had 
departed the camps by approximately 0800.°*4 


After the Phalangists left, Red Cross personnel, journalists, and 
other observers entered the camps only to find the bloody remains of 
a pogrom.**> The picture that emerged from the camps was one of 
extensive Phalangist rapes, kidnappings, and murders of civilians, 
including Palestinian doctors and nurses at the Gaza Hospital located 
inside the camp and at Akka Hospital located immediately adjacent 
to Shatila.*** Many of the dead had been buried in a mass grave dug 
by the Phalangists using bulldozers.**’? The final death toll ranged 
from estimates of 800, according to the Israeli Board of Inquiry, to 
2,400, according to the International Committee of the Red Cross.#8 
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B. JURIDICAL ANALYSIS OF THE MILITARY 
COMMAND RESPONSIBILITY FOR THE 
MASSACRE AT SHATILA AND SABRA 


1. War Crimes. 


Before assessing the criminal responsibility of individual IDF 
military commanders for the killings in the refugee camps, it is 
necessary to ascertain whether the deaths of the Palestinian 
refugees constituted crimes under the law of armed conflict. To ac- 
complish that task requires a determination as to whether the law of 
war was applicable to the events that transpired in the refugee 
camps and, in the event the law of war was applicable, a determi- 
nation as to whether the killings were unlawful. 


At the outset, in 1975, the conflict in Lebanon constituted a civil 
war to which the law of armed conflict has only limited applicability, 
principally that found in Article 3 common to the four Geneva Con- 
ventions of 1949.98® Under Article 3, each party to a non-interna- 
tional armed conflict, even though not a state party, is bound to in- 
sure that persons taking no active part in the hostilities, such as the 
unarmed women, children, and men in the Palestinian refugee 
camps, are treated humanely. To this end, Article 3 prohibits, ‘‘at 
any time and in any place whatsoever with respect to the above 
mentioned persons: violence to life and person, in particular murder 
of all kinds, mutilation, cruel treatment and torture... .’°* Ina 
non-international context, the killings in the refugee camps consti- 
tuted breaches of Article 3 common to the four Geneva Conventions. 


The presence of Syrian troops in Lebanon, however, and, more 
significantly, the invasion of Lebanon by Israel in the summer of 
1982 raises the question as to whether the conflict was thereby es- 
calated to the status of an international armed conflict for Israel, ob- 
viating the applicability of Article 3. The conditions for applicability 
of the four Geneva Conventions to international armed conflicts are 
contained in Article 2 common to those Conventions, which reads, in 


pertinent part: 
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In addition to the provisions which shall be imple- 
mented in peacetime, the present Convention shall apply 
to all cases of declared war or of any other armed conflict 
which may arise between two or more of the High Con- 
tracting Parties, even if the state of war is not recognized 
by one of them. 


The Convention shall also apply to all cases of partial or 
total occupation of the territory of a High Contracting Par- 
ty, even if the said occupation meets with no armed resis- 
tance. .. .3#! 


Concerning the applicability of this article to the Israeli invasion of 
Lebanon in 1982, Israel has denied the existence of a state of war or 
armed conflict between itself and Lebanon, contending that it was 
not making war but merely engaging in a police action directed at 
the PLO and designed to save the Lebanese people and their govern- 
ment from the usurpation of power by the PLO.*®? This argument 
blends claims of the right of self-defense and humanitarian inter- 
vention.*® Israel has also contended that its presence in Lebanon did 
not constitute an occupation of Lebanon within the meaning of Arti- 
cle 2 because it had no intention of setting up an administration in 
the zones where it was temporarily present. Instead, it restricted 
itself to the setting up of ‘‘special units for civilian assistance,’’ 
which would intervene only where local government authority was 
lacking.*®4 


The Israeli claims are not dispositive of the issue of Article 2’s ap- 
plicability. Article 2(1) was specifically designed to apply, even if 
one party denies the existence of a state of war, whenever any dif- 
ferences arise between two states leading to the intervention of 
members of the armed forces.*® Clearly, the properly constituted 
government of Lebanon was on record as opposing the Israeli inva- 
sion of Lebanon. This was evident in the remonstrations of the Pres- 
ident of Lebanon on the official government radio station,*® the of- 
ficial protests of the Lebanese Permanent Reprsentative to the 
Security Council of the United Nations, and Lebanon’s votes in the 
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General Assembly.*®7 That the Lebanese armed forces were not 
strong enough to repulse the Israeli attack or that Major Haddad and 
the Phalangists may have welcomed the Israeli incursion does not 
alter the fact that the properly constituted government of Lebanon 
opposed the Israeli invasion, and the ensuing armed hostilities clear- 
ly fell within the intended application of Article 2(1) common to the 
Geneva Conventions. 


Setting aside any discussion of Article 2(1), Israel’s continued 
military presence in Lebanon in September 1982 also satisfied the 
applicability provisions of Article 2(2), as it constituted a partial oc- 
cupation of the territory of Lebanon. Occupation in this case was 
evident in the security measures imposed by the Israeli forces such 
as roadblocks, searches, curfews, mass arrests of civilians, and is- 
suance of identity passes for the Lebanese.*** The IDF had also 
undertaken numerous governmental functions such as removing and 
burying bodies, clearing debris and mines, widening roads, and 
requisitioning civilians to perform some of these tasks. 


The IDF, then, by virtue of its strength and organization, was exer- 
cising, in September 1982, ultimate executive authority in the ter- 
ritories of which it had gained control as demonstrated, in the cases 
of the Palestinian refugee camps, by the IDF’s ability to control the 
Christian militia force’s entry into and exit from the camps. Under 
the circumstances, Israel could not exercise some of the powers of an 
occupying force and disregard the concomitant legal responsibilities; 
nor could Israel discharge its responsibilities under the Civilians Con- 
vention when it occupied West Beirut by entrusting the Palestinian 
refugees to the forces of a central government incapable of interven- 
tion and quite possibly disinclined to protect the refugees from 
violence. 


In sum, the facts point toward the applicability of Article 2 to the 
hostilities in Lebanon and Beurit because of the IDF’s invasion of 
and initiation of hostilities on Lebanese soil and its functioning role 
as an occupying power. This conclusion is reenforced by the intent 
underlying Article 6 of the Civilians Convention which pertains to 
the beginning and end of application of that Convention. That Arti- 
cle states that the Civilians Convention applies ‘‘from the outset of 
any conflict or occupation,’’ and ceases to apply ‘‘on the general 
close of military operations,’’ or, in the case of occupation, ‘‘one 
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year after the general close of military operations. . . .’’4°° Pictet’s 
Commentary states that, ‘‘the Convention should be applied as soon 
as troops are in foreign territory and in contact with the civilian 
population there. . . . Even a patrol which penetrates into enemy 
territory without any intention of staying there must respect the 
Conventions in its dealings with the civilians it meets.’’4°! 


The Civilian Convention, then, is clearly intended to apply to the 
IDF presence in Lebanon, but that Convention is not unlimited in 
the class of persons it protects. Paragraph 1 of Article 4 provides: 
‘*Persons protected by the Convention are those who, at a given mo- 
ment and in any manner whatsoever, find themselves, in case of a 
conflict or occupation, in the hands of a Party to the conflict or Oc- 
cupying Power of which they are not nationals.’’*°? 


The negative form of this ‘‘protected person’’ definition has been 
carefully crafted so that the coverage of the Article extends to per- 
sons without nationality.*°* The intent here is to protect anyone who 
is, ‘‘not a national of a Party to the conflict or Occupying Power in 
whose hands he is.’’*°* Significantly, were the Palestinian refugees 
to be treated as nationals of Israel based upon their emigration from 
that area, they would be excluded from the scope of the Civilians 
Convention while ‘‘in the hands of’’ Israel. Neither the State of 
Israel, however, nor the Palestinians have claimed that the refugees 
in the camps were Israeli nationals. 


The expression ‘‘in the hands of’’ in Article 4(1) is used in an ex- 
tremely general sense: 


It is not merely a question of being in enemy hands direct- 
ly, as a prisoner is. The mere fact of being in the territory 
of a Party to the conflict or in occupied territory implies 
that one is in the power or ‘‘hands’’ of the Occupying 
Power. It is possible that this power will never actually be 
exercised over the protected person; very likely an inhabi- 
tant of an occupied territory will never have anything to 
do with the Occupying Power or its organizations. In other 
words, the expression ‘‘in the hands of’’ need not neces- 
sarily be understood in the physical sense; it simply means 
that the person is in territory which is under the control of 
the Power in question.*” 
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Given the broad scope of coverage of the phrase ‘‘in the hands of,”’ 
the Palestinian refugees may be said to have fallen into the hands of 
Israel when the IDF occupied West Beirut. That the IDF sent the 
Phalangists into the camps, rather than Israeli forces, does not alter 
that conclusion, as Article 29 of the Civilians Convention provides: 
‘*The Party to the conflict in whose hands protected persons may be, 
is responsible for the treatment accorded to them by its agents, ir- 
respective of any individual responsibility which may be 
incurred.’’4°6 


The term ‘‘agent’’ in Article 29 is intended to embrace ‘‘any person 
who is in the service of a Contracting Party, no matter, in what way 
or in what capacity,’’ including, inter alia, members of armed forces 
and paramilitary police organizations.*°’ The nationality of the 
agents does not affect the issue: 


{Occupying authorities] are responsible for acts committed 
by their locally recruited agents of the nationality of the 
occupied country. The position is just the same whether 
the agent has disregarded the Convention’s provisions on 
the order, or with the approval, of his superiors or has, on 
the contrary, exceeded his powers but made use of his of- 
ficial standing to carry out the unlawful act.** 


In light of the extensive operational controls exercised by the IDF 
over the Phaiangist militia and the use by the Phalangists in the 
camps of their standing as a militia force outfitted by and allied with 
the State of Israel, an agency relationship can be said to have existed 
for purposes of Article 29 between the Phalangists and the IDF dur- 
ing the former’s authorized stay in the camps. 


That statement aside, the occupying power is also responsible for 
the unlawful acts of local authorities if the unlawful acts were com- 
mitted at the instigation of the occupying power.*”® In light of the 
history of bad blood between the Palestinians and the Christian 
militia, Israel’s invitation to the militia to enter the camps arguably 
constituted such instigation. The extant agency relationship be- 
tween the Phalangists and the IDF confirms that the refugees in 
Shatila and Sabra were ‘‘in the hands’”’ of Israel within the meaning 
of Article 4(1) of the Civilians Convention following the IDF occupa- 
tion of West Beirut. 
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Paragraph 2 of Article 4, however, excludes certain additional 
classes of nationals, otherwise within the ambit of Article 4(1), from 
protected persons status under the Civilians Convention: 


Nationals of a State which is not bound by the Conven- 
tion are not protected by it. Nationals of a neutral State 
who find themselves in the territory of a belligerent State, 
and nationals of a co-belligerent State, shall not be re- 
garded as protected persons while the State of which they 
are nationals has normal diplomatic representation in the 
State in whose hands they are.*!° 


Under this provision, whether one classified the Palestinians in- 
habiting the refugee camps as stateless persons or nationals of and 
emigres from one of the Arab states in the Middle East, they did not 
fall within the scope of this exclusion since all of the Arab states in 
the Middle East were state parties to the Civilians Convention*"! and 
the Palestinian refugees in Lebanon were not nationals of Egypt, the 
only Arab state with diplomatic relations with Israel.*!? 


Although the refugees in the Palestinian refugee camps were pro- 
tected persons for purposes of the Civilians Convention, those 
individuals in the camps definitely suspected of or engaged in ac- 
tivities hostile to the security of the State of Israel were not entitled 
under Article 5 of the Civilians Convention to claim such rights and 
privileges as would be prejudicial to the security of such State.*!* In 
fact, the Israelis contended at the time of their invasion of West 
Beirut that the refugee camps were centers of military resistance for 
2,000 PLO fighters.*!* This was simply not borne out by the facts, 
however, as the Christian militiamen met no significant resistance 
and suffered virtually no casualties in their sweeps through the 
camps. Even if Article 5 were applicable to the Palestinian refugees 
because they were suspected of engaging in hostile activities, dero- 
gations are only permissible under that Article on a case-by-case 
basis. Moreover, in each case, the person must be ‘“‘treated with 
humanity,’’ a condition totally lacking in the pogrom at Shatila and 
Sabra. 
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The protected person status for the Palestinian refugees in Shatila 
and Sabra, according to Articles 146 and 147 of the Civilians Con- 
vention, required that Israel provide effective sanctions for persons 
committing or ordering to be committed*'® ‘‘wilful killing, torture or 
inhumane treatment. . . [and] wilfully causing great suffering or 
serious injury to body or health. . . .’’*'® The killings in the refugee 
camps constituted grave breaches of the Civilians Convention if they 
were willful.*!? In defense of those persons who committed or 
ordered the commission of killings, it could be argued that the kill- 
ings were not willful, but rather incidental to an attack on a legiti- 
mate military objective by a belligerent armed force. This argument 
is predicated on the assertions that the Lebanese armed forces did 
encounter small arms fire in early September when it tried to comb 
the refugee camps for weapons, that the IDF also encountered fire 
from the camps upon their entry into West Beirut, that an elaborate 
network of tunnels in the camps for hiding guerillas and storing sup- 
plies confirms the camps’ military utility to the PLO, and that the 
Israelis contended that 2,000 PLO fighters were still hiding in the 
camps. 


The entire camp, though, was not considered a military objective 
nor was the population constituted primarily of combatants. This 


was evident when the Israeli Chief of Staff, in order to prevent in- 
juries to civilians, declined requests by the Phalangists, both before 
and after their entry into camps, for support in the form of artillery 
fire and tanks.*!* 


The real proof, hewever, that the killings were not incidental to 
legitimate military operations lies in the total absence of any real 
resistance to the Phalangist sweep of the camps as demonstrated by 
their extremely light casualties. There is only one conclusion possi- 
ble; that the slaughter of the Palestinian refugees was without legal 
justification, a willful killing in grave breach of the Civilians Conven- 
tion. Although Protocol I has not been ratified or acceded to by 
Israel,*!® it is interesting to note that the Protocol, arguably the har- 
binger of emergent customary international legal norms on the pro- 
tection of civilian populations in combat areas, is more explicit than 
the Civilians Convention in its prohibitions against attacks on 
civilian populations, such as the refugees in Shatila and Sabra.*?° 





*'5Civilians Convention, art. 146. 

*16J/d. art 147. 

417Jd. 

418Final Report, supra note 17, at 52. 

*\*Bothe, Partsch, & Solf, supra note 266, at 725. 
*2°Protocol I, arts. 1, 48-51. 
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Aside from the specific guarantees of Articles 146 and 147 of the 
Civilians Convention, the famous de Martens clause also binds Israel 
to follow the laws of humanity and the dictates of the public con- 
science as they result from the usages established among civilized 
people.*?! These binding rules of civilized people, otherwise known 
as customary international law, prohibit, as evident in the Charter of 
the International Military Tribunal at Nuremberg, the intentional, 
wholesale slaughter of captured noncombatants such as the Pales- 
tinian refugees in Sabra and Shatila on 16 through 18 September 
1982, by belligerent combatants, in this case the Christian militia 
forces, without the requisite justification of military necessity .*2? 


Apart from the Civilians Convention, the killings in the camps may 
also fall within the ambit of the Genocide Convention. The evidence 
discloses that all of the Palestinians in the camps, including small 
children and Palestinian doctors and nurses treating the wounded 
and sick, were singled out by the Christian militiamen for execution. 
The wholesale slaughter evinces an intent to destroy the Palestinians 
as a group. The first critical issue is whether the Palestinians repre- 
sent a distinct national, ethnical, or religious group within the mean- 
ing of the Genocide Convention.‘ Certainly, the Palestinians would 
assert such a status based on their historical claim to Palestine, now 
Israel.*#4 The opposing argument would assert that the Palestinians 
are only a political group, a category expressly omitted from the 
coverage of the Genocide Convention.*?5 


Since the killings in the camps clearly constituted war crimes 
under the Civilians Convention and customary international law, it 
is unnecessary at this juncture to resolve the contentious genocidal 
war crimes question in this study. Suffice it to say that, if the Pales- 
tinians are a protected group, the Genocide Convention is applicable 
to the pogrom at Sabra and Shatila for any individual who possessed 
the requisite intent to destroy the Palestinians and committed pro- 





421Cjvilians Convention, art. 158(4). 

422See Hague Convention No. IV Respecting the Laws and Customs of War on Land 
with Annex of 1907, art. 46, 36 Stat. 2227, T.S. No. 539, 1 Bevans 631; U.S. Dep't of 
Army, Pamphlet No. 27-161-2, International Law 48-51, 165-66 (1962) [hereinafter 
cited as Army Pamphlet]; Field Manual, supra note 19, par. 25. 

423Genocide Convention, art. II. 

424Middle East Documents, supra note 412, at 164-44, 194; Palestinian National 
Covenant, reprinted in 1 J. Moore (ed.), The Arab-Israeli Conflict 536-53 (1974). 

425 Anabtawi, The Palestinians as a Political Entity; Hidon, Arab-Israeli Movement- 
Its Signifance in the Middle East, reprinted in 1 J. Moore (ed.), The Arab-Israeli Con- 
flict 489-517 (1974). For a discussion of the Genocide Convention's non-applicability 
to political groups, see Drost, supra note 246. 
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hibited acts including, inter alia, murder of the Palestinian refu- 
gees, conspiracy to commit the murders, or complicity in the 
murders. *26 


In conclusion, the international law of armed conflict was clearly 
applicable to the hostilities in Lebanon following the Israeli inter- 
vention in June 1982 and inclusive of the ensuing Israeli occupation 
of West Beirut in September 1982. Given the absence of the requisite 
element of military necessity to justify the killing of noncombatants 
in Shatila and Sabra, the wholesale slaughter of the refugees, 
whether classified as grave breaches, crimes against humanity under 
customary international law, or a combination of the foregoing, con- 
stituted war crimes under the law of armed conflict. 


2. IDF Military Commanders. 


Having established, under international law, the criminal nature 
of the killings in Shatila and Sabra, this next section analyzes the ex- 
tent and nature of the command responsibility of Lieutenant 
General Eitan, Major General Drori and Brigadier General Yaron for 
those crimes, according to the four components of command respon- 
sibility: status, mental element, mental object, and duty to in- 
tervene. 


(a) Eitan. 
(1) Status. 


Lieutenant General Eitan has served as Chief of Staff for the multi- 
service Israeli Armed Forces since April 1978.42” By law, ‘‘the high- 
est level of command in the armed forces is the Chief of Staff,’’4?* 
although the Chief of Staff remains ‘‘subject to the Cabinet and sub- 
ordinate to the Minister of Defense.’’4?® 


The Israeli Area commanders, including the General Officer Com- 
manding Northern Command, Major General Drori, and his subordi- 
nates come under the Chief of Staff’s command and control.**° The 
Chief of Staff’s far-reaching powers and responsibilities even ex- 
tended to the area of military justice as evident in three highly pub- 





*26Genocide Convention, arts. I-IV. 

*27W. Frankel, Israel Observed: An Anatomy of a State 274 (1982) [hereinafter cited 
as Frankel]; D. Horowitz, supra note 371, at 94-98 (1975). 

428G. Yaacobi, The Government of Israel 243-44 (1981). 

429d. 

*°Horowitz, supra note 371, at 95. 
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licized cases where Eitan commuted the courts-martial sentences of 
three service members, including two officers, convicted of killing 
four Arabs during a military operation.**! 


The killings in the refugee camps, though, were not committed by 
the IDF but rather by Christian militia forces. Nevertheless, both the 
Phalangist militia and Major Haddad’s Army of Free Lebanon re- 
ceived their weapons, training, instruction and uniforms from the 
Israelis.422 Moreover, during the Israeli advance north into Lebanon, 
both groups obeyed operational orders from Eitan.*** 


As regards Sabra and Shatila, the evidence shows that the initial 
decision to use the Phalangists in the refugee camps was made joint- 
ly by the Defense Minister and the Chief of Staff. Following that 
decision, orders were issued that the IDF alone should command the 
forces in West Beirut and that the Phalangists would handle the 
‘‘mopping-up”’ operation in the refugee camps. Concurrently, Eitan 
met with the Phalangist military commanders and ordered them to 
effect a general mobilization and prepare to take part in the 
fighting.*** 


Subsequent events demonstrated that the Phalangists both 
entered and exited the refugee camps pursuant to orders approved 
by Eitan. After the event, Eitan met with the Phalangist military 
commanders and told them that they must admit to having perpe- 
trated the acts and explain the matter. ‘‘Their reaction was that if 
the Chief of Staff says they must do so, they would.’’**® The Chief of 
Staff declined, however, to press the issue when the meeting dis- 
closed the possibility that the Phalangist military commanders may 
not have known of, or ordered, the killings in the camp.*** 


From the facts, it is clear that Eitan, in deploying IDF forces to 
West Beirut ostensibly for the purpose of avoiding the outbreak of 
violence there, assumed physical and legal control of the area. Had 
Eitan ordered the Phalangists not to enter the camps or to leave 
earlier, such order would no doubt have been obeyed by the Phal- 
angists.*?7 Moreover, judging from the willingness of the Phalangist 
military commanders to do whatever Eitan told them to do after the 
killings, Eitan probably possessed the power necessary to insure the 
punishment of the perpetrators. 





*!Frankel, supra note 427, at 274. 

432See supra text accompanying notes 305-06, 311. 
433See supra text accompanying notes 322-24. 
434Final Report, supra note 17, at 19. 
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In sum, as a consequence of his frequent meetings with the 
Phalange commanders and his ability to conduct onsite inspections, 
Eitan exercised more control over the Phalangist militia than 
Yamashita did over the naval forces that were principally re- 
sponsible for the ‘‘Rape of Manila.’’*°* Eitan’s operational control 
over the Phalangist forces and his occupational control over West 
Beirut, exercisable through his area commander, vested him with a 
status equivalent to that possessed by the military occupational com- 
manders who were convicted at the Nuremberg Subsequent Pro- 
ceedings for subordinates’ crimes.*®® The subsequent reaffirmation 
of those command-and-control principles in the codification of com- 
mand responsibility in Protocol I only serves to confirm that Eitan, 
as Chief of Staff of the IDF, possessed the requisite control over the 
Phalangists, both before and during the camp operation, to satisfy 
the status element of command responsibility. 


(2) Mental Element and Mental Object. 


As regards Eitan’s state of mind, he has stated: ‘“‘The IDF had no 
knowledge until Saturday morning of what was going on.’’ ‘“‘The 
Phalangists were fighting within Shatila. . . . We didn’t really know 
what was going on. It was at night. It was assumed it was ordinary 
fighting. . . .’’*#° There is no evidence to suggest that Eitan expressly 
ordered the murder of the noncombatants in the refugee camps, an 
order which would have constituted a grave breach under the 
Civilians Convention. Eitan did, however, participate in the decision 
to order the Phalangist militia into the camps. 


At a Cabinet meeting on the evening of 16 September, the Chief of 
Staff said that the consequence of Bashir Gemayel’s assassination 
would be either a collapse of the Phalangists or an eruption of 
revenge: 


{I}t will be an eruption the likes of which has never been 
seen; I can already see in their eyes what they are waiting 
for. 


Yesterday afternoon a group of Phalangist officers 
came, they were stunned, still stunned, and they still can- 
not conceive to themselves how their hope was destroyed 
in one blow, a hope for which they built and sacrificed so 





*38See supra text accompanying notes 78-88. 
*°See supra text accompanying notes 126-70. 
**°International Commission Report, supra note 10, at 168. 
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much; and now they have just one thing left to do, and 
that is revenge; and it will be terrible. 


There is no such thing there. Among the Arabs revenge 
means that if smeone kills someone from the tribe, then 
the whole tribe is guilty. A hundred years will go by, and 
there will still be someong killing someone else from the 
tribe from which someone had killed a hundred years 
earlier. ... 


I told Draper this today, and he said there is a Lebanese 
army, and so on. I told him that it was enough that during 
Bashir’s funeral, Amin Jemayel, the brother, said 
“‘revenge;’’ that is already enough. This is a war that no 
one will be able to stop. It might not happen tomorrow, 
but it will happen. 


It is enough that he uttered the word ‘‘revenge’’ and the 
whole establishment is already sharpening knives. . . .**! 


When queried by the Israeli Board of Inquiry concerning these 
remarks and the risk of Phalange-committed war crimes in the 
camps, Eitan responded: 


{I]t had never occurred to him that the Phalangists would 
perpetrate acts of revenge and bloodshed in the camps. He 
justified this lack of foresight by citing the experience of 
the past, whereby massacres were perpetrated by the 
Christians only before the ‘‘Peace for Galilee’’ War and 
only in response to the perpetration of a massacre by the 
Muslims against the Christian population, and by citing 
the disciplined conduct of the Phalangists while carrying 
out certain operations after the I.D.F.’s entry into Leb- 
anon. The Chief of Staff also noted the development of 
the Phalangists from a militia into an organized and order- 
ly military force, as well as the interest of the Phalangist 
leadership, and first and foremost of Bashir Jemayel, in 
behaving moderately toward the Muslim population so 
that the president-elect could be accepted by all the com- 
munities in Lebanon. Finally, the Chief of Staff also 





“iFinal Report, supra note 17, at 26. 





MILITARY LAW REVIEW [Vol. 107 


noted, in justifying his position, that none of the experts 
in the I.D.F. or in the Mossad had expressed any reser- 
vations about the planned operations in the camps.*2? 


The Chief of Staff's exculpatory statement is flawed. Past ex- 
perience in no way justified a conclusion by him that no danger was 
posed by the entry of the Phalangists into the camps. The Chief of 
Staff was fully cognizant, as demonstrated in his remarks to the 
Cabinet, of the longstanding blood feud between the Phalangist and 
the Palestinians and the ‘‘Peace for Galilee’? War had not altered 
that fact. Moreover, the operations, in which the Phalange militia 
had participated during the war, took place under conditions that 
were radically different from those which arose after the murder of 
Gemayel.*** Significantly, in none of those operations was an area 
populated exclusively by Palestinian refugees turned over to a 
Phalange operation.*** As regards the battle ethics of the Phalange, 
they did not improve during the war, as is evident in the reports of 
Phalangist massacres of women carried out by the intelligence unit 
of Elias Hobeika, the Phalange commander in the refugee camp 
operation.**® The traumatic death of Gemayel only served to inflame 
the Phalangists. Eitan apparently chose to ignore the effect of this 
event in arousing a feeling of hatred and vengeance among the Phal- 
angists against the Palestinians. 


The absence of a warning from Eitan’s staff officers, such as the 
IDF Director of Military Intelligence, cannot serve as an explanation 
for his ignoring the danger of a massacre. The Chief of Staff had 
already forseen, in his Cabinet speech, the real danger in the near 
future of Phalange atrocities. Moreover, under international law, 
Eitan cannot absolve himself of his responsibility simply because his 
staff officers are remiss, since ultimate power and accountability 
rests with the commander, not his staff officers. 


Eitan, then, was fully aware at the time of the Phalangist entry in- 
to the camps of the general risk of Phalange atrocities. Under cus- 
tomary international law, there is ample precedent for the proposi- 
tion that Eitan’s state of knowledge of Phalange criminal proclivities 
was sufficient to satisfy the mental element and mental object com- 
ponents of the command responsibility concept. 





“42]d. at 74. 
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For example, General von Salmuth, one of the defendants in the 
High Command case, was found guilty because, in turning POWs 
over to the SD, he knew of the criminal nature of the organization 
and, therefore, the likelihood of future war crimes.*** Similarly, in 
the Tokyo trials, the Tribunal stated that a military commander who 
knew or should have known in advance of the likelihood of war 
crimes being committed by persons subject to his control but failed 
to take adequate steps to prevent the occurrence of such crimes 
would be criminally liable for such crimes.*47 Knowledge of the risk 
of future war crimes also figured prominently in Article 86(2) of Pro- 
tocol I which is derived from the Yamashita and High Command 
cases and imposes criminal liability on the commander if he knew or 
had information which should have enabled him to conclude, in the 
circumstances at the time, that the subordinate was going to commit 
breaches of the law of Geneva.***® The conclusion reached, then, is 
that Eitan possessed the requisite knowledge of future Phalange war 
crimes to be held criminally liable for introducing the Phalange into 
the camps.**? 


Not only was Eitan aware of the risk of future Phalange war 
crimes, but he also received reports after the Christian militia 
entered the camps of Phalange abuses that deviated from usual com- 
bat operations. The initial report was received on Friday morning, 17 
September, when Major General Drori telephoned Eitan, stating 
briefly that the Phalangists had gone too far and he had therefore 
ordered a halt to the operations of the Phalangists. The Chief of Staff 
asked no questions at that time but was later informed by Drori in 
greater detail of three specific incidents, two involving Phalangist 
beatings of residents of the camps and one concerning the Phalan- 
gists’ opening fire on houses without first calling on the residents to 
exit peacefully.**° The beatings constituted violations of the duty to 
treat noncombatants humanely, while the Phalangists firing ap- 
peared to be indiscriminate.**! 


Later, when Eitan subsequently met with the Phalange, he chose 
not to raise any questions about the aberrant operations for fear of 
offending their honor. Instead, he readily accepted the Phalangist 
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report of no civilian casualties and agreed to their request to stay in 
the camps until Saturday morning. Following the meeting, in a con- 
versation with the Israeli Defense Minister, Eitan acknowledged 
that the Phalangists had ‘‘overdone it’’ in the camps, an implicit ad- 
mission of his knowledge of Phalange-committed breaches of the law 
of war. Even absent such admission, Eitan’s actions, in ignoring 
Drori’s reports constituted personal neglect amounting to a wanton, 
immoral disregard of the actions of persons under his control, as 
defined in the High Command case**? and reaffirmed in the Host- 
age*®® case and in the Medina case.*** Within twenty-four hours of 
the Phalangist entry into the camps, Eitan knew or had information 
which should have enabled him to conclude, like Major Rauer forty 
years earlier, that the Phalange were committing breaches of the law 
of war, thereby satisfying the mental element and mental object 
components required under the doctrine of command responsibil- 
ity.455 


(3) Duty to Intervene. 


Eitan’s duty to intervene first arose when he participated in the in- 
itial decision to send the Phalangists into the camps. Had the Chief of 
Staff expressed opposition or reservations at that time based on the 
Phalangists’ lack of battle ethics, that fact would have borne serious 
weight in the consideration of the decision.*** Moreover, had there 
been a difference of opinion between Eitan and the Minister of 
Defense, he could readily have brought the matter before the Prime 
Minister for his decision.*®’? The Israeli Board of Inquiry concluded 
from the Chief of Staff’s testimony that ‘‘his opposition to sending 
the Phalangists into the camps would have meant that they would 
not have been sent in, and other means... would have been 
adopted for taking control of the camps.’’*®** 


The Chief of Staff, however, chose to support the Phalange entry 
into the camps in order to avoid Israeli casualties, while ignoring the 
risk of Phalange war crimes, hopeful no doubt that Phalange ex- 
cesses would not be on a large scale.**® In so doing, the Chief of Staff 
allowed perceived military requirements to predominate over his 
duty to prevent the commission of future war crimes. 
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The Chief of Staff, however, argued that appropriate safeguards 
were established to prevent the commission of war crimes by the 
Phalangists. Those safeguards included the posting of IDF lookouts 
near the refugee camps on the roof of the IDF forward command 
post and on another roof nearby, IDF monitoring of radio commu- 
nications between the Phalangist forces in the camps and their com- 
mander, and the stationing of a Phalangist liaison officer on the roof 
of the forward command post and a MOSSAD liaison officer in the 
Phalangist headquarters.*© 


The lookout positions, though, proved worthless in terms of ob- 
taining information on the Phalangist operations in the camps 
because it was impossible to see what was happening in the camp 
alleyways from the roof of the command post.**! The radio monitor- 
ing and the liaison officers proved almost as useless, yielding, at 
best, only ambiguous information on two fortuitous occasions, as the 
Phalangists avoided broadcasting news of their ongoing massacre. 


Those two fortuitous occasions involved, first, a monitored radio 
communication in which Hobeika directed a Phalange commander in 
the camps to ‘‘Do the Will of God’’ with fifty Palestinian captives, a 
conversation which was interpreted, on the one hand, by an Israeli 
lieutenant as ordering the murder of women and children and, on 
the other, by Brigadier General Yaron as only killing terrorists, and, 
second, the report by a Phalangist liaison officer of 300, later re- 
duced to 120, dead terrorists and civilians in the camps without 
specifying how many of the casualties were civilians or the circum- 
stances surrounding their deaths.*®? Eitan’s safeguards proved large- 
ly ineffective, a foreseeable consequence since the Phalangists were 
not likely to proclaim openly their plans for revenge. 


Significantly, Eitan did not attach an IDF liaison officer to the 
Phalangist forces that enetered the camps because of fear for the life 
of any such liaison officer, although that safeguard constituted the 
only secure means of monitoring the Phalangist operation in the 
camps. Eitan also failed to direct that special briefings be given to 
the IDF units in the area on reports of possible war crimes. Accord- 
ingly, many incidents of suspected Phalangist war crimes, which 
were observed by the IDF forces stationed around the camps, went 
unreported. 
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Those few accounts of Phalangist beatings and indiscriminate fire 
which did filter through to Major General Drori resulted in his report 
to Eitan on the irregularities. Although the latter listened to Drori’s 
report, he asked no questions, directed no investigation, and re- 
frained from bringing the matter up during the meeting with the 
Phalangist military commanders. Instead, at that meeting, Eitan ap- 
proved the continued Phalangist operation, complete with Israeli 
bulldozers, in the camps, effectively countermanding Drori’s 
previous order to halt.*®* Later, when the Phalangists had exited the 
camps, Eitan met with the Phalange leaders but did not direct them 
to apprehend, accuse, or otherwise punish the perpetrators of the 
pogrom, although the Phalangist leaders were apparently prepared 
to do as the Chief of Staff directed.*©® 


Under customary international law, reenforced by Articles 86(2) 
and 87(1) of Protocol I, Eitan’s duty to intervene included taking 
such measures as were within his power and appropriate to the cir- 
cumstances, such as objecting to the proposed Phalangist operation, 
instituting adequate safeguards to monitor their operations, insuring 
the reporting and full investigation by the IDF of suspected war 
crimes, ordering a halt to the Phalange operation and their imme- 
diate withdrawal from the camp, cutting off assistance and reen- 
forcement to the Phalange, admonishing the Phalange commanders 
about the aberrant actions, and insuring that the murderers were 
punished. Eitan’s failure to intervene in each instance constituted a 
breach of his duty as a commander. 


(4) Summary. 


Because Lieutenant General Eitan possessed the requisite com- 
mand and control over the Phalangist militia and West Beirut and an 
awareness, beforehand, of the risk of Phalange war crimes and, 
later, of Phalange-committed war crimes, his failure to intervene to 
prevent or repress those crimes rendered him criminally liable under 
the customary international law concept of ‘‘command responsi- 
bility.’’ Eitan is not guilty, however, of genocide under the Genocide 
Convention since there is no evidence to date that he acted in con- 
cert with the Phalangist with the intent of destroying the Palestinian 
refugees in the camps as a group, assuming for these purposes that 
the Palestinians are a national, ethnic, or religious group protected 
by that Convention. Rather, Eitan’s intent was limited to the defeat 
of the PLO fighters. 
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Eitan’s guilt or innocence under the Civilians Convention for the 
grave breach of ‘‘ordering to be committed willful killings, torture, 
or inhumane treatment of protected civilian persons’’ is more dif- 
ficult to assess. Certainly, grave breaches were committed by the 
Phalangist militia and Eitan did participate in the order to send the 
Phalangists into Shatila and Sabra and later ordered the Phalange to 
stay in the camps until Saturday morning. Eitan’s express orders, 
though, called for the Phalangists to attack the PLO guerillas rather 
than unarmed and unresisting civilians. 


Later, Eitan congratulated the Phalangists on a job well done while 
knowing that they had engaged in beatings and indiscriminate fire. 
Although he did not expressly order the commission of grave 
breaches, an expansive interpretation of ‘‘willful killing,’’ according 
to Pictet, includes ‘‘faults of omission where there was an intention 
to cause death by it.’’4®* One can argue from the evidence, then, that 
Eitan ordered the Phalangists to remain in the camps while ac- 
cepting the fact that some noncombatant deaths and beatings would 
result therefrom. In effect, he exhibited an intent to cause unlawful 
killings and inhumane treatment in grave breach of the Civilians 
Convention. 


A finding of guilty for Eitan serves to reenforce the continuing ef- 
ficacy of the senior military commander's role in insuring enforce- 
ment of the law of war. At the same time, it should be recognized 
that a military commander such as Eitan or Governor Hamilton dur- 
ing the American Revolution, in order to avoid casualties among his 
own troops, may employ organized militia, such as the Phalangists or 
the Indian frontier tribes, for legitimate combat operations without 
automatically violating international law. The military commander 
is not permitted, however, as Eitan and Governor Hamilton did, 
simply to unleash the Phalangists or Indians given their criminal pro- 
clivities. Rather, the commander must employ those forces only 
under tightly controlled circumstances which avoid the risk of war 
crimes being committed. Any other conclusion would create a 
loophole in the enforcement mechanisms for the law of war, con- 
trary to the basic dictates of humanity. 


(b) Drori. 
(1) Status. 


As the general officer commanding the Northern Command, Major 
General Drori was a permanent member of the Israeli General Staff. 
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Within his area command, he exercised operational control over all 
troops deployed in his area, as well as certain administrative and ex- 
ecutive functions.*® 


With respect to the Phalangist operation in Shatila and Sabra, the 
Phalangists were instructed by the Israeli Defense Minister that they 
should maintain contact with Major General Drori regarding the 
modes of operation.*®* Drori later instructed the Phalangists on the 
direction and time at which they should enter the camps and that 
they should coordinate their actions with his subordinate division 
commander, Brigadier General Yaron.*®® 


The best evidence of Drori’s control over the Phalangists consists 
of his order for them to halt their operations, an order which Eitan 
initially let stand. The fact that this order was never implemented, 
because Eitan later approved the Phalangists remaining in the camp 
through Saturday, does not alter the conclusion that Drori exercised 
extensive command and control over the Phalangists and West 
Beirut, comparable to that enjoyed by the military occupational 
commanders found guilty at Nuremberg and Tokyo. 


(2) Mental Element and Mental Object. 


Drori testified before the Israeli Board of Inquiry that he feared 
that mass killings of civilians would result from the decision to send 
Phalangist units into the Palestinian refugee camps in West 
Beirut.*”° Those fears had prompted him to meet with the senior 
commander of the Lebanese Army in an effort to persuade him that 
his forces should enter the camps.*”! Drori knew, then, the risk that 
the Phalangists would commit war crimes in the refugee camps. His 
expectations, unfortunately, proved only too accurate as the morn- 
ing following the Phalangists’ entry into the camps, he received the 
reports of Phalangist beatings and indiscriminate employment of 
firepower. He later paid a second visit to the commander of the 
Lebanese Army in which he tried again to impress on the com- 
mander the need for the Army to enter these camps in place of the 
Phalangists.*7? Drori warned the Lebanese Army commander at that 
time: ‘‘You know what the Lebanese are capable of doing to each 





**7Horowitz, supra note 371, at 95; D. Peretz, The Government and Politics of Israel 
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‘Washington Post, Nov. 1, 1982, at Al, col. 6. 
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other.’’47? Drori knew, then, on Friday morning that the Phalangists 
had committed breaches of the law of war and further that the 
danger existed that they would continue to do so. 


(3) Duty to Intervene. 


When Drori received his orders to coordinate with the Phalangist 
militia commanders concerning their entry into Shatila and Sabra, 
the essential issue posed was, in light of Drori’s opinion of the danger 
of Phalange war crimes, what were his duties under the juridical 
concept of command responsibility. He endeavored, on his own init- 
iative, to persuade the Lebanese Army to carry out the camp oper- 
ation. Later, during one of his coordinating sessions with the Phal- 
angist military commanders, he warned them that they ‘‘should 
behave like human beings, that they should not hurt nonfighters, 
women, children, old people.’’*74 Like General von Salmuth in the 
High Command case, however, Major General Drori was turning pro- 
tected persons over to an organization bent on destruction.*”® 


Drori’s remaining options, aside from those which he had already 
exercised, were to protest to his superiors as General von Leeb did in 
the High Command case, to secure permission for an IDF liaison of- 
ficer to accompany the Phalange into the camps, to publicize to his 
troops the importance of reporting war crimes, a generally recog- 
nized duty in international law implicitly contained in the dissemi- 
nation and grave breach articles of the Civilians Convention and Pro- 
tocol I or to resign his command or commission, as General von Leeb 
contemplated in the High Command case. The record fails to disclose 
that he did any of the foregoing. 


Later, when Drori learned of the Phalangist abuse in the camps, he 
acted promptly to halt the Phalangist operation, as Medina had done 
at My Lai, and reported the matter to his superior. In accompanying 
the Chief of Staff to a meeting with the Phalangists several hours 
later, however, he adopted a passive role and did not press for a 
withdrawal of the Phalangists from the camp or other action to pre- 
clude future Phalange war crimes. 


The explanation given by Drori for this passivity was that his sense 
of imminent danger had diminished because there were no addi- 
tional reports of abuses and the Lebanese Army commander who 
met with Drori that Friday morning did not raise the issue of 





*73]d. at 90. 
*74Washington Post, Nov. 1, 1982, at A16, col. 3. 
*75See supra text accompanying note 143. 





MILITARY LAW REVIEW [Vol. 107 


Phalange atrocities in the camps.*”® The lack of additional reports 
hardly mattered, though, where only a few hours were involved, 
and Drori made no effort while he was at the forward command post 
to investigate the matter further, an omission for which General 
Koster was faulted, by talking to the Phalangist liaison officer there 
or the IDF officers stationed on the roof.‘7’ Drori’s meeting with the 
Lebanese Army commander is equally nonexculpatory because Drori 
did not ask whether the commander had any reports on events in the 
camp but rather ‘‘drew his conclusion which reduced his alertness 
solely from the fact that this commander did not volunteer any in- 
formation.’’*7® 


Drori was also remiss in not raising the issue of Phalange abuses 
with the Chief of Staff after the meeting with the Phalangists, par- 
ticularly since the Phalangist request for an IDF bulldozer should 
have increased suspicions that actions which are difficult to describe 
as combat operations were being carried out in the camps.*”® Ap- 
parently that suspicion arose since the order was given to provide 
the Phalangists with only one bulldozer and to remove the IDF mark- 
ings from it.*®° 

Certainly, Drori endeavored both before and during the Phalangist 
operation in the camp to prevent the commission of war crimes. Yet, 
he did not take all the measures which were within his power and 
appropriate to the circumstances, as contemplated by customary in- 
ternational law, and he was therefore derelict in his duty to inter- 
vene. 


(4) Summary. 


Major General Drori, like Eitan, did not possess, according to the 
evidence of record, the requisite intent to destroy the Palestinians, 
which is necessary to be found guilty under the Genocide Con- 
vention. Unlike Eitan, though, Drori did not order the Phalangists to 
remain in the camps, and he did expend great efforts prior to and 
during the Phalangist refugee camp operation to prevent Phalange 
war crimes. Therefore, it is doubtful that one can justify a finding 
that he ordered willful killings, torture, or inhumane treatment of 
protected persons within the meaning of the grave breach article of 
the Civilians Convention. 
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Instead, Drori’s criminal liability attaches under customary inter- 
national law because he failed to do all that he could under the cir- 
cumstances to prevent or repress breaches of the international law 
of armed conflict. His personal neglect, particularly his passivity in 
connection with the Chief of Staff’s approval of the Phalange oper- 
ation in the camps through Saturday, amounted to a wanton and im- 
moral disregard of the Phalangist actions equivalent to acquiescence 
in their crimes. The standard of responsibility expressed here is in- 
deed high, although no higher than that expressed in customary in- 
ternational law precedents such as the Yamashita case, Nuremberg 
Subsequent Proceedings, and Tokyo Trials. 


This conclusion represents a proper balance of humanitarian and 
military values best illustrated by looking at the alternative. Spe- 
cifically, a finding of not guilty in Drori’s case would mean that a 
military commander could absolve himself of responsibility simply 
by reporting war crimes of persons subject to his control to his 
superior and thereafter ignoring the matter, while his superior dis- 
regards the war crimes report. Such a result serves no legitimate 
military purpose since it involves dereliction of duty and equally 
significantly, is counterproductive to the value interest of enforce- 
ment of the law of war. 


(c) Yaron. 
(1) Status. 


Brigadier General Yaron, the field commander for the IDF division 
occupying West Beirut, located his headquarters at the forward com- 
mand post outside the refugee camps.**! At noon on 16 September, 
Yaron accompanied his superior, Major General Drori, to a meeting 
with the Phalange military commanders at which the Phalangists 
were ordered by Drori to coordinate their actions with Yaron.**? 
During the ensuing Phalange operation in Shatila and Sabra, Elias 
Hobeika, the Phalangist commander, was stationed on the roof of 
the IDF forward command post serving in the role of liaision 
officer.*** 


Yaron did not, however, enjoy the same measure of command over 
the Phalangists that his superior, Drori, did. This was illustrated on 
Friday morning, 17 September, when Yaron reached the conclusion 
that something was awry in the refugee camps but did not order a 
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halt to the Phalangist operation. Rather, he suggested to Drori the is- 
suance of such an order.*** Drori’s order to halt was then conveyed 
to the Phalangist commanders. 


Similarly, when the Phalangist commanders requested permission 
to send new troops in on Friday morning, Yaron permitted their 
troops to assemble at the airport, pending approval by the Chief of 
Staff of their entry into the camps.**® The ensuing meeting by Eitan 
with the Phalangist military commanders on Friday afternoon, at 
which the Phalangists were authorized to use an IDF bulldozer and 
to operate in the camps through Saturday morning, was interpreted 
by Yaron, who was present at the meeting, as granting permission 
for the Phalangist resupply and troop rotation.**® 


The next morning, though, Yaron learned that the Phalangists had 
not exited the camps at 0500. Yaron thereupon gave the Phalangist 
commander on the scene an order that they must vacate the camps 
without delay. This order was obeyed, thus confirming that Yaron 
exercised a considerable measure of authority over the Phalangists; 
otherwise, he would have had to refer the matter to Drori. 


Although many of the orders to the Phalangist militia forces were 
not originated by Yaron, he clearly exercised, as the senior IDF on- 
scene commander, extensive control over the actual entry to and ex- 
it of the Phalangists from the camp. This was due, no doubt, to the 
presence of Yaron’s division in West Beirut and the stationing of the 
Phalange military commander for the camp operation at Yaron’s 
command post. 


In sum, Yaron’s command and control over the Phalangists com- 
pared favorably in many ways with that exercised by Yamashita 
with his poor communications and his tactical command over the 
rampaging Japanese naval troops in Manila. That Yaron’s superiors 
issued the initial orders to the Phalange does not alter that con- 
clusion since the Phalange were placed under his control, a control 
which he effectively exercised. Since the Yamashita decision was 
reaffirmed on the command-and-control issue at the Tokyo Trials 
and elsewhere following World War II, it must be concluded that 
Yaron enjoyed sufficient control over the Phalangists to satisfy the 
status component of the command responsibility concept. 
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(2) Mental Element and Mental Object. 


When Yaron was first informed in a meeting of senior IDF officers 
of the decision to send the IDF into West Beirut, he reportedly stood 
up and spoke forcefully against the move to the Israeli Defense 
Minister, arguing without success that many civilians and soldiers 
would be killed and pleading for a seige instead.**’ Like Eitan and 
Drori, he was aware of the proclivities of the Phalangists to commit 
atrocities against the Palestinians.*** In fact, he had had arguments 
with the Phalangists over this issue in the past.*®® 


After the decision to use the Phalangists for purging the refugee 
camps of the PLO had been made, Yaron participated in a meeting 
with Elias Hobeika and his superior, Fady Frem, where the latter 
said pointedly in Arabic that there would be a chopping or slicing 
operation in the camps.*®° Yaron warned them during that meeting 
not to harm the civilian population, ample proof when combined 
with Yaron’s knowledge of Phalangist military operations that he 
was aware, prior to the Phalangist entry into the camps, of the risk 
of Phalange war crimes being committed. 


During the evening following the Phalange entry into the camps, 
Yaron received several reports of Phalange killing of noncomba- 
tants. The first report came from the IDF lieutenant who overheard 
Hobeika directing a Phalange commander in the camp to ‘‘do God’s 
will’’ with fifty captured women and children. The second report 
came from the division intelligence officer concerning the fate of 
forty-five people in Phalange hands.**! The third report, meanwhile, 
was delivered by Hobeika concerning the death of some 300, later 
reduced to 120, terrorists and civilians in the camps. 


Yaron chose to ignore the warning signals raised by these reports 
and did not communicate these reports to his superiors for several 
reasons. First, he considered the casualty figures exaggerated, a 
frequent occurrence in combat.*®? Second, he interpreted the cas- 
ualties as deaths of terrorists.*®* Third, he thought that the first two 
reports with roughly equivalent numbers of casualties referred to 
the same incident.*** Yaron was, in essence, relying on the various 
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precautionary measures which had been taken, including lookouts, 
radio monitoring, and liaison officers, to deter Phalangist miscon- 
duct.*® In so doing, he ignored the facts, including the inflammatory 
effect of Gemayel’s assassination. It is significant to note that he ad- 
mitted afterwards that he had been insensitive to the dangers of a 
massacre in the camps presumably because of a desire to save IDF 
soldiers that would otherwise be lost in clearing the camps.** 


Yaron was not totally insensitive to the dangers, however, as on 
the morning of 17 September, he received additional reports of aber- 
rant conduct by the Phalangists. He concluded: ‘‘Something smelled 
fishy to me,’’*®? and phoned Major General Drori with the conse- 
quence that Drori ordered the Phalangists to halt their operations. 
From Yaron’s conduct and admissions, it is evident that he recogniz- 
ed on Friday, 17 September, that abuses of the law of war were be- 
ing committed by the Phalangists against the Palestinian refugees. 


Yaron, in sum, possessed knowledge both beforehand of the risk of 
Phalange war crimes and, later on, of Phalange-committed war 
crimes that was more detailed and complete than that possessed by 
Eitan and Drori*®* He, therefore, possessed the requisite mental ele- 
ment and mental object required under customary international law 
for the ‘‘crime’’ of command responsibility. He did not, however, 
possess the requisite intent to destroy the Palestinians as a group 
which is required for genocide under the Genocide Convention, nor 
did he intend for the Phalange to cause the death, torture, or in- 
humane treatment of noncombatants. 


(3) Duty to Intervene. 


Although Yaron had opposed the IDF’s entry into West Beirut, he 
voiced no opposition to the decision to send the Phalangists into the 
refugee camps because the IDF had been fighting in Lebanon for 
four months already, and he considered the camps a place where the 
Phalangists could take part in the fighting, because ‘‘the fighting 
serves their purposes as well. . . .’"*°® For Yaron, insensitive as he 
was to the risk of Phalange war crimes, the predominant concern 
was saving the lives of IDF soldiers. Thus, he did not advocate send- 
ing an IDF liaison officer into the camps. 
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When the reports surfaced on the evening of 16 September of the 
killings, Yaron was skeptical of the reports’ veracity and did nothing 
other than reiterate to Hobeika the warning not to harm women and 
children. He later claimed that pressing combat problems, which 
were more important than the matter of the Phalangists in the 
camps, kept him busy, a defense specifically rejected in the 
Yamashita case and Tokyo Trials. Despite Yaron’s claim, he found 
the time to hold a staff meeting that evening where the intelligence 
officer reported on one incident of possible Phalange killing of non- 
combatants. Yaron played down the importance of the matter and 
cut off clarification of the issue at the meeting.®° He did not issue 
orders to pass on the reports. 


The next day, Yaron did take the initiative in reporting the other 
Phalangist abuses to Drori, but he made no reference to the previous 
nights reports of Phalange killings. Moreover, he only secured an 
order from Drori for the Phalangists not to advance. This order might 
have been considered an adequate precaution by Drori, who had yet 
to hear reports about instances of killings; Yaron should have 
known, however, that halting the advance did not insure an end to 


the Phalange killings.®°! 


Yaron was similarly remiss during the Chief of Staff’s visit to 
Beirut when he assumed a passive role, akin to Drori’s, and failed to 
pursue measures designed to forestall Phalangist atrocities. Follow- 
ing Eitan’s meeting with the Phalangists, Yaron, evincing a total dis- 
regard for the reports of Phalange abuses, even authorized the re- 
supply and rotation of Phalange forces in the camps, although the 
Chief of Staff had not expressly approved or ordered that to occur. 
Throughout the Phalangist refugee camp operation, then, Yaron was 
derelict in his duty to intervene as he failed to take all the measures 
within his power and appropriate to the circumstances to investi- 
gate, report, prevent, or repress Phalangist war crimes. 


(4) Summary. 


The requisite mens rea is lacking to convict Yaron of genocide 
under the Genocide Convention. Similarly, he is not guilty of a grave 
breach under the Civilians Convention since he did not order the 
Phalangists to commit willful killings or torture of Palestinian non- 
combatants. Instead, Yaron repeatedly ordered the Phalangists to 
treat noncombatants humanely. His personal neglect, however, 
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before and during the Phanalgist presence in the camps to the risk 
of, and commission of, Phalange war crimes amounted to a wanton 
and immoral disregard equivalent to acquiescence in the crimes. This 
result reaffirms the finding in Drori’s and Eitan’s cases that a 
military commander, while afforded the opportunity under the prin- 
ciple of military necessity to avoid casualties to troops of his own 
armed forces by ordering friendly militia forces of another nation to 
handle the fighting, may not disclaim responsibility for the militia’s 
atrocities where the risk of the militia’s commission of war crimes is 
substantial and the military commander fails to prevent or repress 
the crimes. 


V. CONCLUSIONS AND 
RECOMMENDATIONS 


The screams of the victims at Dubno, My Lai, and Sabra and Shatila 
should never be forgotten. In assessing the blame for such atrocities 
and, more importantly, in deterring the commission of future atroci- 
ties, command responsibility must play a key role. 


The first portion of this article was devoted to an analysis of the 
juridical concept of command responsibility. Born in a municipal law 
context, it gradually evolved into a customary international law 
norm during the twentieth century, playing a major role in the inter- 
national war crimes tribunals following World War II. For the 
military commander, criminal liability extended not only to those 
war crimes which he ordered committed but also, according to the 
Yamashita-Nuremberg standard, to those war crimes perpetrated by 
subordinates or other persons subject to his control where the com- 
mander was personally derelict in his duty. Having been reaf- 
firmed in the My Lai proceedings, the concept is now firmly en- 
trenched in customary international law. 


The ascendancy of this concept into the firmament of customary 
international law has been belatedly shadowed by the increasing 
recognition of the same concept in conventional international law. 
This was evident first in the brief, noncriminal references to the 
military commander’s role in a military organization in the Fourth 
and Tenth Hague Conventions of 1907 and the Geneva Red Cross 
Convention of 1929. Later, the four Geneva Conventions of 1949 
and the Genocide Convention of 1948 assigned criminal liability for 
the relatively narrowly defined crimes of genocide and grave 
breaches to those commanders who possessed the requisite intent 
and committed proscribed acts such as ordering grave breaches or in- 
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citing genocidal killing. The Yamashita-Nuremberg standard of com- 
mand responsibility for crimes of absention or omission proved too 
controversial at the time and had to wait until 1977 when its increas- 
ing acceptance in the world community led to its codification in Pro- 
tocol I to the Geneva Conventions of 1949, thereby aligning the con- 
ventional international legal norms with their customary interna- 
tional law antecedents. 


The juridical components of this command responsibility concept 
include status, mental element, mental object, and the duty to inter- 
vene. Status refers to the military commander’s command and con- 
trol over members of his own armed force or other persons subject to 
his control. The mental element for the military commander, vari- 
ously represented by the ‘‘knew-or-should-have-known”’ standard 
in the Tokyo Trials and Yamashita case, the ‘‘personal-neglect- 
amounting-to-a-wanton-immoral-disregard-equivalent-to-acquies- 
cence’’ standard pronounced at Nuremberg, or the ‘‘knew-or-had- 
information-which-have-enabled-him-to-conclude-in-the-circum- 
stances-at-the-time’’ standard articulated in Article 86(2) of Protocol 
I, is broadly defined to insure legal accountability, attaches where 
the military commander is personally derelict. The third element, 
mental object, pertains to the commander’s knowledge of subordi- 
nates’ war crimes or criminal policies or the risk of subordinates 
committing war crimes in the future. The final element, the com- 
mander’s duty to intervene, requires that the commander take those 
measures which are within his power and appropriate to the circum- 
stances to prevent or repress subordinates’ war crimes. 


These broadly defined elements to the concept of command re- 
sponsibility have evolved in order to utilize effectively the com- 
mander’s role and power in the modern military organization to in- 
sure effective enforcement of the law of war. Defining the elements 
more narrowly would prove extremely destructive to the humani- 
tarian value interests at stake. For example, limiting the military oc- 
cupational commander's liability to only those Army personnel 
under his command would excuse him from criminal acts committed 
by naval personnel in his area of responsibility and authority simply 
because they are not in his direct chain of command. Similarly, re- 
stricting the commander’s criminal liability to only those subordi- 
nate crimes of which he had actual knowledge would permit many 
military commanders to escape liability for widespread and common- 
ly known atrocities which they ordered or in which they silently ac- 
quiesced because proof of the commander’s actual knowledge was 
rendered impossible by the death of witnesses and destruction of 
records in combat. Finally, defining the mental object element to in- 
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clude the risk of future war crimes insures that the commander acts 
not only to punish subordinates’ crimes already committed but also 
to prevent future war crimes. 


Although the criminal liability of a military commander has been 
broadly defined in international law to protect the underlying 
humanitarian values, the law recognizes the necessity for a miltiary 
commander to decentralize and delegate authority and control in 
order to administer effectively a modern military organization. Ac- 
cordingly, his liability for subordinates’ war crimes is not absolute. 
Rather, it is limited to instances where there is personal dereliction 
on his part, the point at which the principles of humanity and 
military necessity are properly balanced. 


The second portion of this study consisted of an examination of the 
responsibility of Rafael Eitan, the Israeli Chief of Staff, Amir Drori, 
the area commander for Lebanon, and Amos Yaron, the division 
commander in West Beirut, for the massacre in Shatila and Sabra. 
Although none of those Israeli officers expressly ordered the com- 
mission of war crimes, the facts and law applicable to each officer’s 
case demonstrate their criminal liability as military commanders for 
the Phalangist atrocities. This finding is consistent generally with 
the conclusions of the Israeli Board of Inquiry and the Private Inter- 
national Commission, although the former was never specific in ar- 
ticulating the sources for its jurisprudence, whether national or in- 
ternational, statutory, conventional or customary, and the latter 
dealt primarily with the responsibility of the State of Israel. Signifi- 
cantly, the finding by the Israeli Board of Inquiry of indirect re- 
sponsibility for the massacre in the cases of Eitan, Drori, and Yaron, 
like the administrative decision of the Secretary of the Army in 
Koster’s case, may be treated as customary international law prac- 
tice. 


A contrary finding of not guilty for the IDF military commanders 
would have represented a retreat from the existing boundaries of 
command responsibility to one limited by very restrictive definitions 
of command and control, and knowledge. Such a result is needlessly 
destructive of the humanitarian values one is attempting to preserve 
in the Lebanese armed conflict. 


In concluding this article, it is appropriate to make several recom- 
mendations based upon the foregoing study and conclusions. First, 
the concept of command responsibility contained in Protocol I 
should be adopted by all nations and parties to an armed conflict as 
binding international law, whether through ratification or accession 
to the Protocol or through recognition of the applicable norms in the 
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Protocol as a codification of customary international law. Second, 
adviser positions should be established for all armed forces to insure 
that the military commander is able to avail himself of the necessary 
expertise to insure compliance with the law of war. Finally, to avoid 
the misfeasance of past commanders, including Eitan, Drori, and 
Yaron, any military commander, Israeli or otherwise, assigned com- 
mand and control over armed combatant group similar to the Phal- 
angists which has engaged in widespread war crimes in the past 
should refrain from employing that group in combat situations until 
they have demonstrated clearly and unequivocally their commit- 
ment to the fundamental humanitarian protections of the law of 
war. 
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NUCLEAR WEAPONS: THE CRISIS 
OF CONSCIENCE 
by Captain Mary Eileen E. McGrath* 


This article examines the impact of nuclear weapons on interna- 
tional law, religion, and Army doctrine and personnel policies. 
This article concludes that principles of international law can be 
applied to the use of counterforce nuclear weapons and is reflected 
in Army doctrine. Principles of international law can only be ap- 
plied to countervalue nuclear weapons through the policy of mutual 
deterrence and a balance of power. The American Roman Catholic 
Bishops have launched a moral crusade against nuclear weapons. 
They demand that individuals make moral choices regarding the 
use of nuclear weapons. Individuals will have to make their choices 
without adequate moral and religious guidance. The Bishops’ call 
Sor legislative recognition of selective conscientious objection has 
given moral legitimacy to nuclear pacifism. While selective cons- 
cientious objection has been rejected by Congress and the Supreme 
Court, the Army must prepare to deal with nuclear pacifism. 


In the Paradise of Children dwelt a boy named Epimetheus. Be- 
cause he lived alone, the gods on Mount Olympus sent him a com- 
panion. Her name was Pandora. 


In the house of Epimetheus, Pandora spied a large carved chest 
that was locked. She immediately wanted to know what was in it. 
The boy told her that the god, Mercury, had brought it and left it 
with strict instructions never to open the chest, not even to unlock 
it. Pandora grew more curious. 


The Paradise in which they dwelt was perfect. There was no 
sickness or trouble. Yet each time Pandora spied the chest, the more 
her curiosity grew. 


One day when Pandora was alone she decided to unlock the chest 
and lift the lid for one quick look. As she began to raise the lid very 
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slowly, it flew open. There was a great clap of thunder and the room 
grew instantly dark. A sudden swarm of batlike creatures rushed out 
of the chest and past her into Paradise. And so it was that anger, sor- 
row, sickness, despair, and all other evil things came into the world. 
Then the room grew light again. Pandora gazed into the chest and 
saw one last, tiny creature of great beauty struggling to fly out. 
When it gained strength, it, too, flew into Paradise. That last 
creature was Hope. 

A Greek Legend 


I. INTRODUCTION 


A. HIROSHIMA AND NAGASAKI: 
THE TURNING POINT 


Single events have often triggered dramatic changes in the course 
of civilization. The discovery of fire brought warmth, light, and a 
greater chance of survival to primitive humanity. Gutenberg’s print- 
ing press made books available to the average citizen and fostered 
widespread literacy. The Wright Brothers’s short flight paved the 
way for intercontinental travel and space exploration. In August 
1945, the United States decimated Hiroshima and Nagasaki with 
nuclear weapons. Never before had a single bomb been able to 
obliterate an entire city and most of its population. While these 
weapons of mass destruction have never again been used to van- 
quish the enemy, Hiroshima and Nagasaki represent civilization’s 
entry into a new era. The specter of universal holocaust has emerged 
from Pandora’s box. The potential devastation and carnage of war 
was transformed from limited to unlimited. If ever unleashed, the 
present nuclear stockpiles of the United States and the Soviet Union 
have the potential of destroying civilization. Human beings need no 
longer work in munitions factories, be enmeshed in the advance of 
armies, or participate actively in warfare to become targets. Nuclear 
weapons and the resultant radioactive fall-out make people, those 
born and unborn, those far from the battle, and those uninvolved in 
the conflict, vulnerable to nuclear devastation and death. 


B. PUBLIC RESPONSE 


A few Americans participated in the short-lived ‘‘Ban the Bomb”’ 
movement of the early 1950s. Anti-nuclear movements have gained 
a stronger foothold in Western Europe and the United States in the 
1980s. Mass demonstrations have been conducted in Great Britain 
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and the Federal Republic of Germany to protest the presence of U.S. 
nuclear weapons and the deployment of Cruise and Pershing II mis- 
siles. Americans have joined in peaceful demonstrations and civil 
disobedience to protest nuclear missile storage sites, reactors, and 
the proposed MX missile system. Numerous politicians, church 
groups, and scientific organizations have joined citizens in the call 
for nuclear freeze and eventual disarmament. Movies like On The 
Beach, The Day After, and Testament have focused public attention 
on the terrifying aftermath of a nuclear holocaust. Such movies have 
increased both the awareness of the threat and the fear of its occur- 
rence. No sane individual, with even minimal moral scruples, desires 
to witness universal destruction. At the same time, other concerned 
politicians, church groups, and citizens believe that the United 
States must maintain our nuclear arsenal in order to prevent war and 
provide national security for ourselves and our allies. So the debate 
rages. Can we live with nuclear weapons? Can we survive without 
them? Can we limit their use? Is nuclear holocaust avoidable or in- 
evitable? 


C. COPING WITH THE CHALLENGE 


Nearly 40 years have passed since Hiroshima and Nagasaki ushered 
in the age of nuclear weapons. Nations have thus far avoided the use 
of those weapons since that fateful day. The presence of nuclear 
weapons has presented new and unique challenges to international 
lawyers, military strategists, the clergy, and individuals. Have these 
challenges been met, avoided, or denied? If all human institutions 
and organizations were to be examined, volumes would result. 
Therefore, the scope of this article will be limited. First, the impact 
of nuclear weapons on international law will be examined. The sec- 
ond subject will be an analysis of Army doctrine on the limited use of 
nuclear weapons. Third will be an examination of how the Roman 
Catholic Church, particularly the American Bishops, have met the 
challenge. Last will be an examination of how this challenge impacts 
on individual conscience and Army personnel policies. 


II. NUCLEAR WEAPONS 
A. BASIC DEFINITIONS 


Before nuclear weapons use and policy can be analyzed within the 
framework of international law, basic concepts and terms must be 
defined: 


Tactical employment of nuclear weapons is the use of nuclear 
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weapons by the battlefield commander in support of maneuver 
forces in his command, usually at corps level or below.' 


The Army’s tactical nuclear doctrine specifies the manner in 
which corps and divisions will conduct nuclear operations subject to 
political and military constraints. Such constraints may include 
target types, restrictions on delivery systems and yield, time, 
number of weapons to be used, geographical or political boundaries, 
and collateral damage preclusion guidance. 


The corps nuclear weapons package is a discrete grouping of 
nuclear weapons to be used in a specific area during a short time 
period to support a corps tactical mission.* 


Counterforce nuclear weapons are typically small in yield, but 
highly accurate. The purpose of counterforce strategy is to aim 
directly at the enemy’s military forces as opposed to destruction of 
the adversary’s society in a massive way.‘ 


Countervalue weapons and strategies primarily emphasize 
destruction of industrial bases and population centers. This kind of 
targeting strategy is best served by using larger yield weapons or 
multiple warheads.® 


Target evaluation is an examination of targets to determine the 
priority for attack and military importance.® 


Deterrence is the attempt to keep an adversary from taking a par- 
ticular course of action by insuring that the risks will appear to him 
to be out of proportion to any gains he may achieve.’ 


Because these terms and concepts will be used throughout this ar- 
ticle, it is critical that a precise conceptual basis be established im- 
mediately to provide a common basis for examination and evaluation 
of the issues. 





'U.S. Dep't of Army, Field Manual No. 6-20, Fire Support in Combined Arms Opera- 
tions, at 6-2 (30 Sept. 1977) [hereinafter cited as FM 6-20]. 

2Id. at 6-3. 

3]d. at 6-3. 

*A. Jordan & W. Taylor, American National Security: Policy and Process 221 (1981). 

5]d. at 221-22. 

®*U.S. Dep't of Army, Reg. No. 310-25, Military Publications-Dictionary of United 
States Army Terms, at 257 (15 Oct. 1983). 

7H. Kissinger, Nuclear Weapons and Foreign Policy 96 (1957). 
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B. THE DESTRUCTIVE POTENTIAL 
OF NUCLEAR WEAPONS 


The means and methods of waging war have changed over time as 
a result of technological discoveries and advances. Prior to World 
War I, enemies fought each other on land and sea. Land battles were 
confined to limited areas because armies could not travel far or 
quickly. They walked to battles or traveled by horseback. Land bat- 
tles were frequently waged on vast farmlands. Civilians and their 
homes were rarely the objects of direct attack. During World War I, 
millions of soldiers fought in trenches and hedgerows far from cities 
and the civilian population. The use of airplanes was new and 
limited. Aerial bombardment of civilian population centers only 
became a common method of waging war during World War II. Tech- 
nological advances had produced airplanes capable of flying great 
distances with heavy loads of men, cargo, and bombs. As a result, 
the war could be easily extended to cities where munitions were pro- 
duced, rail centers were located, and enemy strategies were 
planned. Aerial bombardments were at times launched for the pur- 
pose of destroying the morale and resolve of the civilian population. 
Hitler’s indiscriminate air raids on London are a prime example. The 
bombing raids on London, Coventry, Dresden, and Cologne evoke 
memories of massive destruction of heavily populated areas. The 
carnage of war engulfed the civilian population on a level not 
previously experienced. 


The vulnerability of the civilian population was magnified further 
in August 1945, when the first nuclear weapons were dropped on 
Hiroshima and Nagasaki. Since that time, nuclear weapons have 
been developed to such a degree that mankind has available the 
means to destroy civilization. 


If countervalue nuclear weapons and strategy were to be 
employed in a future war, the devastation of human life, property, 
and the environment that would result would make the carnage of 
World War II seem insignificant in comparison. 


The effects of conventional bombing in World War II were cumu- 
lative: ‘‘[W]hereas today one 10 megaton weapon represents five 
times the explosive power of ali the bombs dropped on Germany dur- 
ing four years of war and one hundred times those dropped on 
Japan.’’* In World War II, the population adjusted to the frequency 
and timing of bombardments. They could seek safety in shelters and 
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increase their chance for survival. A thermonuclear weapon would 
produce all the direct casualties with a single strike. Combined, all 
the raids in Germany killed 330 thousand people. A single 10 
megaton weapon exploded over Chicago or New York City will kill 
several times that number.® 


The conventional bombings of World War II affected only limited 
parts of a city. Thermonuclear attack would paralyze an entire city 
with heat and blast. The surrounding countryside would be sub- 
jected to the residue of a thermonuclear blast, radioactive fall-out.!° 


Differences in explosive power account for different 
radiological effects. The fireball of a 20 kiloton weapon 
has a diameter of 1% miles. The fireball of a 10 megaton 
thermonuclear weapon has a diameter of 6 miles. Unless 
exploded at very high altitudes (above 16 thousand feet), 
it will, therefore come in contact with the ground below. 
As it does so, the blast of the explosion dislodges millions 
of tons of the surface. The rising fireball sucks up this 
debris and converts it into radioactive material which is 
then swept up into the stratosphere and deposited down- 
wind. As a result, there takes place over a period of days a 
continual ‘‘fall-out’’ of radioactive material over an elipti- 
cally shaped area. The nature and distribution of the fall- 
out depends on meteorological conditions and the consti- 
tution of the surface above which the bomb explodes.!! 


The effect of fall-out is dependent upon the amount of radiation to 
which a person or areas is subjected. In general, there are two types 
of damage. Direct damage leads to illness, death, reduced life expec- 
tancy, and genetic defects. Direct damage is caused by the pene- 
tration of gamma rays into the skin, which alters the molecular 
structure of the cells. Alpha and beta rays cause burns and lesions; 
they cannot do internal damage unless a person ingests contami- 
nated food or water; this constitutes indirect damage. Gamma rays 
also damage blood cells. Thus, a greater susceptibility to infection is 
produced. Radiation may produce leukemia and cataracts months 
after an individual has been exposed to radiation. !? 


As soon as the radiation drops to a level safely tolerable to people, 
decontamination measures must be taken immediately. Otherwise, 





%Jd. at 70-71. 
Jd. at 71-73. 
‘fd. at 74-75. 
'2]d. at 74-76. 
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the area may be rendered unproductive for months or even years 
and the cumulative effects of lingering radiation could make it 
uninhabitable. '* 


The fall-out will contaminate the water supply and crops. Most 
livestock will either be killed or contaminated by ingesting radio- 
active fodder and water. The available food supply will be even 
more drastically reduced.'* ‘‘In addition to its drastic impact on the 
social structure and the material well-being of warring nations, an 
all-out war with modern weapons would produce genetic effects and 
consequences from long-term fall-out, which might affect all 
humanity.’’!® 


The cities of London, Coventry, Dresden, and Cologne, though ter- 
ribly devastated, have been rebuilt. The survivors of the bombing 
raids did not have to fear the effects of fall-out. Food and water 
were not contaminated. Genetic defects were not produced in the 
offspring of the survivors. Cities were rebuilt from rubble; they were 
not abandoned because there was no means to decontaminate the 
area. Decontamination was not necessary. The homeless and dis- 
possessed could seek shelter with friends and relatives. Survivors 
knew that the farms would continue to produce food that could be 
safely consumed. Widespread countervalue warfare could produce 
destruction and desparation that would render the cessation of hos- 
tilities meaningless and survival a living hell. Societies and in- 
dividuals may not have the materials and resources necessary for the 
reconstruction of all that was destroyed. Simple survival may be 
beyond the reach of many people. Those who survive the nuclear 
bombs may well envy those who perished instantly. The only law 
that may survive in a contaminated world is that which promotes 
personal survival regardless of the cost to others. 


C. TREATIES AND INTERNATIONAL 
AGREEMENTS 


For hundreds of years, rules have been devised by nations to con- 
trol the means of waging war. Some of these rules comprise custo- 
mary international law principles. Nations often reduce these rules 
to writing and form a treaty to formally bind themselves and make 
clear exactly what the rules mean and are supposed to do. Regardless 
of the form the rules take. their purpose is to regulate warfare so 





'3[d. at 77. 
Jd. at 78. 
'S[d. at 79-80. 
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that it can be made more humane. During the course of a conflict, 
new weapons may be developed and used that are not covered spe- 
cifically by treaty. During the conduct of a war, it may not be possi- 
ble for the parties to reach an agreement regarding the use of the 
new weapon. Therefore, rules may be developed after the conflict 
has ceased. 


Nuclear weapons were used for the first time in August 1945 when 
Hiroshima and Nagasaki were bombed. No treaties, prior to 1945, 
had been concluded regarding the use of nuclear weapons. Clearly, 
nations could not have regulated a weapon that was non-existent. 


Nearly forty years have passed since the destruction of Hiroshima 
and Nagasaki. Have nations developed any rules or entered into any 
treaties that regulate the use of nuclear weapons? Do any principles 
of customary international law regulate the use of nuclear weapons? 


The United States has made continuous efforts for 25 years to 
negotiate limitations on nuclear weapons. In 1959, the United States 
negotiated The Antarctic Treaty with the Soviet Union. The articles 
of this Treaty prohibit the use of Antartica for the establishment of 
military bases and fortifications, military maneuvers, the testing of 
weapons, and disposal of radioactive waste material. The United 


States became bound by this Treaty on June 23, 1961.'® 


The United States entered into the Limited Nuclear Test Ban Trea- 
ty, a treaty of unlimited duration, on August 5, 1963. The parties to 
this agreement, including the Soviet Union, proclaimed as their prin- 
cipal aim the expeditious achievement of a total disarmament agree- 
ment to be supervised under strict international control in accor- 
dance with the objectives of the United Nations. The parties ex- 
pressed a desire to end the arms race and eliminate the production 
and testing of weapons, including nuclear arms.'? Each party to this 
treaty agreed to prohibit and prevent the testing of nuclear 
weapons, at any place under its control or jurisdiction in the at- 
mosphere, in outer space, underwater, on the high seas, or in any 
other environment, if the explosion would cause radioactive mate- 
rial to be present outside the testing state’s territorial limits.'* 





‘Antarctic Treaty, December 1, 1959, 12 U.S.T. 794, T.LA.S. No. 4780, 402 
U.N.TS. 71. 

''Treaty Banning Nuclear Weapon Tests In The Atmosphere, In Outer Space, and 
Under Water, August 5, 1963, 14 U.S.T 1313, T.LA.S. 5433, 480 U.N.T.S. 43 (date of 
entry into force with respect to the United States: October 10, 1963). 

8d. at art. 1. 
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The United States agreed, in Additional Protocol II to the Treaty 
for the Prohibition of Nuclear Weapons in Latin America, to abstain 
from arming Latin American nations with nuclear weapons. The 
Soviet Union is not a party to this agreement.!® 


In 1971, the United States and Soviet Union agreed not to emplant 
or emplace on the seabed or ocean floors beyond the limit of a sea- 
bed zone, any nuclear weapons, structures, launching installations, 
or any other facilities designed for storing, testing, or using nuclear 
weapons. ?° 


The United States and the Soviet Union entered into Strategic 
Arms Limitation Treaty (SALT I) on May 26, 1972. This agreement 
expired in October 1977.7! Although not legally binding, both parties 
indicated they would abide by the terms of SALT I pending the out- 
come of the SALT II negotiations. SALT I provided for a halt in the 
construction of additional fixed land-based intercontinental ballistic 
missile (ICBM) launchers. The parties agreed not to convert land- 
based launchers for light ICBMs into heavy land-based ICBM laun- 
chers.22 Also limited were the number of submarine-launched 
ballistic missile launchers (SLBM) and number of operational sub- 
marines capable of launching SLBMs.?* 


The United States and the Soviet Union, in October 1972, agreed to 
limit anti-ballistic missile systems (ABM), launchers, interceptor 
missiles at launch sites, and radar.” 


President Jimmy Carter signed the SALT II Treaty with the Soviet 
Union on June 18, 1979. This treaty, which limits strategic offensive 





'®Additional Protocol II to the Treaty for the Prohibition of Nuclear Weapons in 
Latin America, February 14, 1967, 22 U.S.T. 754, T.I.A.S. 7137, 634 U.N.T.S. 364 
(date of entry into force with respect to the United States: May 12, 1971). 

2°Treaty on the Prohibition of the Emplacement of Nuclear Weapons and Other 
Weapons of Mass Destruction on the Seabed and the Ocean Floor and in the Subsoil 
Thereof, February 11, 1971, 23 U.S.T. 701, T.1.A.S. 7337 (date of entry into force with 
resepct to the United States: May 18, 1972). 

2\Interim Agreement Between the Union of Soviet Socialist Republics and the 
United States of America on Certain Measures with Respect to the Limitation of 
Strategic Offensive Arms with Protocol (SALT I), with Agreed Interpretations, Com- 
mon Understandings and Unilateral Statements, May 26, 1972, 23 U.S.T. 3462, 
T.LA.S. 7504 (date of entry into force with respect to the United Staes: October 3, 
1972). 

227d. at art. Il. 

23fd. at art. Ill. 

*Treaty Between The United States of America and The Union of Soviet Socialist 
Republics on the Limitations of Antiballistic Missile Systems with Agreed Interpre- 
tations, Common Understanding and Unilateral Statements, May 26, 1979, 23 U.S.T. 
3435, T.1.A.S. 7503 (date of entry into force with respect to the United States: Oc- 
tober 3. 1972). 
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arms, was never given the advice and consent of the United States 
Senate.?® 


With regard to these treaties, Secretary of Defense Caspar Wein- 
berger observed: 


A melancholy chapter in the troubled history of the last 
decade or two is that on arms control. Early in the 1960's, 
after many years of fruitless negotiations, the United 
States seemed to have reason for high hopes. The Limited 
Nuclear Test Ban Treaty of 1963 seemed to offer the immi- 
nent prospect of a much broader U.S.—Soviet understand- 
ing on nuclear arms that would slow down and eventually 
halt the nuclear competition and make the deterrent 
forces of both sides more stable and secure. Today, we 
have come to recognize the full extent of our disappoint- 
ment. Despite the agreements we negotiated, the Soviet 
Union steadily increased its investment in nuclear 
strategic forces even though we reduced ours.”® 


The United States, despite its disappointment, engaged in the 
Strategic Arms Reduction Talks (START), nuclear weapons nego- 
tiations with the Soviet Union, in Geneva, Switzerland. Shortly after 
the United States deployed its Pershing II missiles in NATO in 1983, 
the Soviets broke off the negotiations. One can speculate about the 
reason for the Soviet action. It may have been due to the deploy- 
ment of the Pershing II missiles, the failing health of the Soviet 
leader, Yuri Andropov, a Soviet desire to influence the American 
Presidential election of 1984, or a combination of these and other 
reasons. 


None of the treaties that have been negotiated have addressed the 
use of nuclear weapons in time of armed conflict. Therefore, if the 
use of nuclear weapons during conflict is regulated at all, the source 
of the regulations must be found elsewhere. 





2°Treaty Between The United States of America and The Union of Soviet Socialist 
Republics on the Limitation of Strategic Offensive Arms with Agreed Statements and 
Common Understanding (SALT II), June 18, 1979, U.S. Department of State Publica- 
tion 8984, Selected Documents No. 12A, at 3-50. 

2*Report of Secretary of Defense Caspar W. Weinberger to the Congress on the FY 
1983 Budget, FY 84 Authorization Request and FY 1983-87 Defense Programs, 
February 8, 1982, I-19 [hereinafter cited as Weinberger Report]. 
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D. INTERNATIONAL RESTRAINTS ON WAR 


While the United States is not a party to any international agree- 
ment that specifically outlaws the use of nuclear weapons, it does 
not follow that it or any other nation is free to use nuclear weapons 
without restraint. It is the view of the United States: 


The use of explosive ‘‘atomic weapons,’’ whether by air, 
sea, or land forces, cannot as such be regarded as violative 
of international law in the absence of any customary rule 
of international law or international convention restrict- 
ing their employment.?7 


The import of this view is that, absent a particular international con- 
vention or customary law, nuclear weapons are legal weapons like 
conventional bombs, hand grenades, and bayonettes. Their use, on 
the other hand, is subject to recognized principles of international 
law. What international law principles limit the use of nuclear 
weapons? Are there other principles of international law that should 
be extended to regulate the use of nuclear weapons? 


After World War II, the nations of the world agreed to form an in- 
ternational forum that was primarily designed to promote peace and 
avoid the type of conflict that had twice shattered the world in the 
twentieth century. Thus, the United Nations was born. In Article I of 
the United Nations Charter, 2* the nations formally proclaimed as 
one of their purposes: 


To maintain international peace and security, and to 
that end: to take effective collective measures for the pre- 
vention and removal of threats to the peace, and for the 
suppression of acts of aggression or other breaches of the 
peace, and to bring about by peaceful means, and in con- 
formity with the principles of justice and international 
law, adjustment or settlement of international disputes or 
situations which might lead to a breach of the peace.”® 





27U.S. Dep’t of Army, Field Manual No. 27-10, The Law of Land Warfare, para. 35 
(July 1956) (hereinafter cited as FM 27-10}. 

28The Charter of the United Nations, June 26, 1945, 59 Stat. 1031, T.S. 993, 3 
Bevans 1153; 1963 amendments, 16 U.S.T. 1134, T.LA.S. 5857, 557 U.N.T.S. 143; 
1965 amendment, 19 U.S.T. 5450, T.1.A.S. 6528; 1971 amendment, 24 U.S.T. 2225, 
T.LA.S. 7739 (date of entry into force with respect to the United States: October 24, 
1945; amendments to Articles 23, 27, 61 of the Charter came into force on August 31, 
1965; an amendment to Article 109 of the Charter entered into force on June 12, 
1968). 

2°/d. at art. 1. 
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The United States, a party to this international Charter, has com- 
mitted itself to a course of conduct that is intended to prevent war, 
promote peace, and support efforts to peacefully settle disputes. 


Article 51 of the Charter recognizes the right of a nation or several 
nations to act in self-defense against an armed attack. An act of self- 
defense is to be reported immediately to the United Nations Security 
Council. That Council may take whatever measures are necessary to 
maintain international peace and security.*° 


However, a party is not entitled to attack another nation when an 
international dispute arises. Article 33 provides that the parties to a 
dispute, the continuance of which is likely to endanger the mainte- 
nance of international peace and security, shall first seek a peaceful 
solution through negotiation, conciliation, arbitration, judicial set- 
tlement, or other means of their own choice. When it deems neces- 
sary, the Security Council shall call upon the parties to settle their 
dispute by peaceful means.*! 


If nations resolve their disputes peacefully, questions regarding 
the use of nuclear weapons will not arise. When a nation attacks 
another nation, the right to self-defense is triggered.*? A nation that 
attacks another nation without attempting to resolve the dispute 
peacefully is in violation of the United Nations Charter.** Such an at- 
tack would be illegal, regardless of the type of weapons used. If a 
peaceful settlement cannot be achieved and conflict results or if a 
nation responds to unjust aggression in self-defense, nuclear 
weapons may be used during the conflict. What rules of interna- 
tional law would regulate the use of nuclear weapons? 


Three basic principles of customary international law govern the 
use of all weapons, to include nuclear weapons. 


The first principle is military necessity. A nation is not free to 
wield its power without restraint during conflict. A nation is to use 
only that force or violence which is truly necessary to achieve the 
military objective. Principles of humanity and chivalry are not to be 
wholly abandoned.*4 


The second principle is proportionality. Attacks are to be planned 
and conducted so that the loss of life and damage to property caused 





%°Jd. at art. 51. 
31Jd. at art. 33. 
32/d. at art. 51. 
33Jd. at art. 33. 
%*FM 27-10, para. 3.a. 
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will not be excessive in relation to the military advantage to be gain- 
ed.%5 


The third principle is avoidance of unnecessary suffering. 
Weapons are not to be used to inflict unnecessary suffering. An ex- 
ample of this is using a substance on a bullet that would cause a 
wound to become needlessly inflamed. The use of explosive 
materials is not prohibited.** 


While nuclear weapons are not per se illegal under international 
law,®? their use must be evaluated through the application of these 
three principles of customary international law. 


1. Countervalue Weapons and Strategy 


Countervalue nuclear weapons and strategy defy traditional appli- 
cation of the principles of military necessity, proportionality, and 
avoidance of unnecessary suffering. Countervalue nuclear weapons 
have enough destructive power to decimate entire cities and civiliza- 
tion. They can be launched from great distances, from Kansas to 
Moscow or Moscow to Washington, D.C. One of the strategic benefits 
of such weapons is that they can destroy military targets that cannot 
be attacked successfully with conventional weapons. Pinpoint tar- 
geting is not critical for a successful countervalue nuclear attack as it 
is for conventional attacks. However, if nuclear weapons were used 
to attack scattered military targets in a city with a large civilian 
population, would the resultant death and destruction be dispropor- 
tionate to the military objective to be obtained? Could military 
necessity justify the death of thousands of civilians when a few scat- 
tered military targets are the object of the attack? Would the effects 
of fall-out and radiation cause disproportionately prolonged and un- 
necessary suffering among the survivors and succeeding gener- 
ations? 


One court has addressed these very issues in The Shimoda Case.** 


Japanese nationals who survived the attacks on Hiroshima and 
Nagasaki brought suit for damages against Japan. They claimed com- 
pensation for the wounds they suffered and for the deaths of rela- 
tives caused by the nuclear weapons. The Shimoda Case was decided 
in Tokyo in December 1963.°° The Tokyo District Court determined 





%5Jd. at para. 41. 

%6Jd. at para. 34. 

37Jd. at para. 35. 

38Ryuichi Shimoda v. The State, 8 Japanese Annual of Int'l Law 1964-65 (District 
Court of Tokyo 1963). 

397d. at 212. 
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that the point at issue was whether the act of bombing of Hiroshima 
and Nagasaki by the United States was illegal in view of positive in- 
ternational law in force at that time.*® The court stated: 


Any weapon the use of which is contrary to the customs 
of civilized countries and to the principles of international 
law should ipso facto be deemed to be prohibited even if 
there is no express provision in the law; the new weapon 
may be used as a legal means of hostilities only if it is not 
contrary to the principles of international law.*! 


Hiroshima had a civilian population of 330,000 and Nagasaki 
270,000. Each city was defended by anti-aircraft guns and had 
military installations.‘ 


The court held that there was no military necessity for the indis- 
criminate bombardments. Only bombardment of military objectives 
was permissible.** The court stated that ‘‘the distinction between a 
military objective and a non-military objective cannot be said to 
have completely disappeared.’’*4 


The court also found that the bombings violated the fundamental 
principle of the law of war that prohibits the causing of unnecessary 
suffering.** The court drew its conclusion from the following facts 
and observations: 


It is doubtful whether the atomic bomb with its tre- 
mendous destructive power was appropriate from the 
viewpoint of military effect and was really necessary at 
the time. It is indeed a fact to be regretted that the atomic 
bombing of the cities of Hiroshima and Nagasaki took 
away the lives of tens of thousands of citizens, and that 
among those who have survived are those whose lives are 
still imperilled owing to its effects even now after eigh- 
teen years.*® 


The Shimoda court has applied customary international law in a 
traditional and logical manner. While reason may compel individuals 
to accept the Shimoda court's conclusions and the logical meaning of 
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military necessity, proportionality, and avoidance of unnecessary 
suffering as applied to countervalue nuclear weapons, the realities 
of the political arena cannot be overlooked. The United States and 
the Soviet Union have enough nuclear weapons to create a universal 
holocaust. They have been unable to conclude long-lasting treaties 
that limit the number of nuclear weapons. In a climate of mutual 
distrust, the arms race continues. It is within this context that the 
defense policy of the United States is formulated. 


The Secretary of Defense is responsible for reporting annually to 
Congress the basic defense policies and goals of the administration. 
This report is tendered during the preparation period of the annual 
budget. The basic goal of Secretary Weinberger is to eliminate major 
weaknesses in our defense and construct a defense that can reduce 
our present vulnerability and give us a margin of safety necessary to 
preserve peace.*’ The basic defense posture is that 


[t]he United States remains committed to a defensive use 
of military strength; our objective is to deter aggression or 
to respond to it should deterrence fail, not to initiate war- 
fare or ‘‘preemptive’’ attacks. In tactics it is often said, 
the offensive is best, but the defense policy of the United 
States must remain strictly defensive. This stance has 
been fundamental to U.S. national security since World 
War II, indeed before then. From this premise it flows that 
our military forces must be prepared to react after the 
enemy has seized the first initiative and react so strongly 
that our counter attacks will inflict unacceptably high cost 
on the enemy—a requirement that puts a heavy burden on 
our readiness and intelligence capability. A defensive 
strategy must be responsive to the particular threats pre- 
sented by our potential enemies; in other words, we must 
adapt our forces and our tactics to the magnitude and 
character of the threats as they evolve over time.** 


Total reliance on nuclear weapons is not contemplated. Nuclear 
strength is not regarded as a substitute for conventional strength.” 
It is the goal of United States policy to maintain a strategic nuclear 
force posture such that the Soviet Union will have no incentive to at- 
tack the United States or its allies with nuclear weapons. The heart 
of this goal is to create and maintain a nuclear deterrent force that 





‘"Weinberger Report, supra note 26, at I-3. 
“*/d. at I-11. 
“Jd. at 1-17. 
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will give the United States an adequate margin of survivability even 
if the Soviets should first strike and permit the United States to 
retaliate in such a manner that it would achieve its objectives.®° 
Above all, it is America’s purpose to prevent nuclear attack in all 
contexts and from all possible causes.*! The nuclear forces of the 
United States will serve at least four basic purposes: to deter nuclear 
attack on the United States or its allies; to help deter major conven- 
tional attack against U.S. forces and its allies; to impose termination 
of a major war on terms favorable to the U.S. and its allies and to 
deter escalation in the level of hostilities, even if nuclear weapons 
have been used; and to preclude possible Soviet nuclear blackmail 
against the U.S. or its allies.5? 


At the same time, the United States is committed to seeking 
balanced and verifiable arms control agreements that will substan- 
tially reduce nuclear arsenals and make a significant contribution to 
American society and to world peace.** 


Implicit in the policy of deterrence is a balance of power and equal 
threat. If the Soviet Union has the means to destroy the United 
States with nuclear weapons, then the United States must have the 
means to destroy the Soviet Union. Each must maintain nuclear pari- 
ty in order to avoid forced surrender through nuclear blackmail. 


Should the Soviet Union contemplate the surprise nuclear attack of 
American cities, it must recognize that a return strike by the United 
States would render victory meaningless; such an attack would 
therefore be prevented. Neither the President nor Secretary Wein- 
berger has denounced first use of countervalue weapons or strategy 
against the Soviet Union. To formulate such a policy would permit 
the Soviet Union a strategic advantage that could completely under- 
mine United States national security. In order to deter nuclear at- 
tack, the United States must be willing to use countervalue 
weapons. 


A paradox appears. The strategy of mutual deterrence is a reverse 
application of customary international law. It can be concluded that 
military necessity compels nations to maintain a balance of counter- 
value nuclear weapons so that one nation cannot blackmail another 
into total surrender or decimate its adversary with impunity. The 
principles of proportionality and avoidance of unnecessary suffering 





5°fd. at 1-17. 
5\fd. at I-17. 
52/d. at 1-18. 
53]d. at 1-21-22. 
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prompt nations to build and maintain nuclear arsenals equal in 
destructive power so that the use of these weapons would be equally 
devastating and so costly that they will never be used. The applica- 
tion of these principles within the context of deterrence is a preven- 
tative application of customary international law. However, if the 
concept of deterrence fails, the application of these three principles 
will most likely vanish in the blast of exploding countervalue nuclear 
weapons. 


What if deterrence should fail? One of the purposes of United 
States nuclear forces is to impose termination of a major war on 
terms favorable to the United States and its allies and to deter escala- 
tion in the level of hostilities. The United States could determine, for 
example, that the best way to achieve this objective would be 
through targeting and attacking the Soviet Union’s military control 
center in Moscow. The goal could be to create internal chaos in the 
Soviet Union, disorganize its military forces, and promote peaceful 
negotiation. But would this strategy comport with United States 
policy and international law? 


It is United States policy to attack only military objectives which 
include: 


[C]jombatants, and those objects which by their nature, 
location, purpose, or use make an effective contribution 
to military action and whose total or partial destruction, 
capture or neutralization, in the circumstances ruling at 
the time, offers a definite military advantage—are permis- 
sible objects of attack.®* 


This policy is in accord with customary international law. The 
United States also recognizes that ‘‘[c]Justomary international law 
prohibits the launching of attacks (including bombardment) against 
the civilian population as such or individual civilians as such.’’® 


The United States’ military commanders must attempt to control 
incidental damage during an attack: 


Those who plan or decide upon an attack, therefore, 
must take all reasonable steps to ensure not only that the 
objectives are identified as military objectives or defended 
places within the meaning of the previous paragraph but 
also that these objectives may be attacked without prob- 





54FM 27-10, para. 40c. 
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able losses in lives and damage disproportionate to the 
military advantage anticipated.** 


The distinction between targeting military objectives and civilians 
disappears in connection with the use of countervalue nuclear 
weapons. The Kremlin would be a proper military objective, but St. 
Basil’s Church would not be. In terms of results, it would make no 
difference if the Kremlin were targeted or St. Basil’s Church. Most of 
the civilian population would die as a direct result of the blast and 
many more would die later from fall-out and radiation exposure. A 
commander who ordered the launch could not reduce this incidental 
damage. Under the Shimoda rationale, such an attack could not be 
justified under international law principles. 


On the other hand, long-term political objectives might be used to 
justify such an attack. If Moscow were attacked by countervalue 
nuclear weapons and five million civilians died, it could be argued 
that international law would be vindicated by a quicker resolution of 
the conflict and the protection of even more civilians. The military 
necessity of destroying Moscow’s military objectives would be ulti- 
mately proportional and avoid unnecessary suffering. 


The problem with the Shimoda view is that nations could cloak 
military objectives with immunity from attack because they are 
located in cities. If such objectives were located in the heart of the 
Soviet Union, it would be extremely difficult to reach them even 
with precision, conventional bombs. 


The second view is also flawed; it does not take into account the 
risk of nuclear escalation and potential universal holocaust. How 
many cities would have to be destroyed and how many civilians kill- 
ed with countervalue nuclear weapons before military necessity 
could no longer justify the death and destruction? 


Neither view can comport with customary international law or 
political reality. Countervalue nuclear weapons are too terrible to fit 
within the framework of international law, a law that was 
developed to make conflict as humane as possible. The application of 
customary international law makes sense only within the context of 
mutual deterrence. 


On a different level, the attitude of nations appears to be schizo- 
phrenic when dealing with conventional warfare. Nations have at- 
tempted to regulate warfare and provide increased protection to the 
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civilian population. This evolutionary process made its first advance 
in 1907 with the adoption of the Hague Convention No. IV.5? The 
parties agreed that the means of injuring the enemy is limited.** It is 
particularly forbidden to use arms, projectiles, or material to inflict 
unnecessary suffering®® and to destroy enemy property unless de- 
manded by the necessity of war. The attack or bombardment of 
undefended cities and towns is prohibited.*' However, the Con- 
vention did not define ‘‘undefended.’’ Attackers are to take all 
necessary measures to spare, as far as possible, religious, historic, ar- 
tistic, scientific, and charitable buildings and hospitals.*® 


World War II vividly demonstrated the inadequacy of these pro- 
tections. A new Geneva Convention® was negotiated in 1949 to 
remedy the problems that had emerged in World War II. Greater and 
more specific protections were accorded to civilians. The parties 
agreed: 


Persons taking no active part in the hostilities, including 
members of armed forces who have laid down their arms 
and those placed hors de combat by sickness, wounds, de- 
tention, or any other cause, shall in all circumstances be 
treated humanely, without any adverse distinction found- 
ed on race, colour, religion or faith, sex, birth, or wealth, 
or any other similar criteria. 


To this end, the following acts are and shall remain pro- 
hibited at any time and in any place whatsoever with 
respect to the above-mentioned persons: 


(a) violence to life and person, in particular murder of 
all kinds, mutiliation, cruel treatment and torture; 


(b) taking of hostages; 


(c) outrages upon personal dignity, in particular humil- 
iating and degrading treatment. 





57Hague Convention No. IV Respecting the Laws and Customs of War on Land, Oc- 
tober 18, 1907, 36 Stat. 2227, T.S. 539, Bevans 631 (date of entry into force with 
respect to the United States: January 26, 1910). 

58Hague Convention No. IV Respecting the Laws and Customs of War on Land, Oc- 
tober 18, 1907, Annex to the Convention, art. 22, 36 Stat. 2227, T.S. 539, Bevans 631. 

5°/d. at art. 23.c. 

%°7d. at art 23.g. 

*\Jd. at art. 25. 

®2/d. at art. 27. 

*3Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 
Aug. 12, 1949 - Feb. 12, 1950, 6 U.S.T. 3516, T.1.A.S. 3365, 75 U.N.T.S. 287 (date of 
entry into force with respect to the United States: February 2, 1956). 

“Jd. at art. 3(1). 





MILITARY LAW REVIEW [Vol. 107 


During conflict, parties are encouraged to negotiate neutral areas to 
which civilians, the sick, wounded, and infirm can go to avoid the ef- 
fects of war.® 


This Convention did not specifically address the issue of aerial 
bombardment of cities. The indiscriminate bombing of cities during 
World War II produced enormous casualties among the civilian popu- 
lation. 


A Diplomatic Conference convened in Geneva, Switzerland in 
1974 to draft protocols to already existing conventions on the con- 
duct of warfare. In 1977, Protocol I, relating to the protection of vic- 
tims of international armed conflicts, was adopted.®** There was a 
tacit understanding among the states that the new rules of warfare 
established by the Protocol would not regulate the use of nuclear 
weapons.®’? While the United States Senate has yet to give its advice 
and consent to the proposed Protocol I, the United States made the 
following reservation at the time of signature: 


with regard to Protocol I 


It is the understanding of the United States of America 
that the rules established by this protocol were not in- 
tended to have any effect on and do not regulate or pro- 
hibit the use of nuclear weapons. 


Protocol I is important to consider with regard to countervalue 
nuclear strategy because it clearly demonstrates the confused at- 
titude of nations with respect to the conduct of war. Protocol I is the 
newest attempt by nations to make conflict more humane and to fur- 
ther extend protection to civilians. Article 35 of Protocol I provides 
that, in any armed conflict, the right of the Parties to the conflict to 
choose means or methods of warfare is limited. It is prohibited to 
employ means and methods of warfare of a nature that causes super- 
fluous injury or unnecessary suffering. It is also prohibited to use 
means or methods of warfare that are intended to or may be ex- 
pected to cause widespread, long term damage to the environment. 


Article 51 provides protection to the civilian population and in- 
dividual civilians from the dangers arising from military operations. 





“Jd. at art. 15. 

*6Protocol I Additional to the Geneva Conventions Relating to the Protection of Vic- 
tims of International Armed Conflicts with Annexes, December 12, 1977, Vol. XVI In- 
ternational Legal Materials 1391 (1977), UN Document A/32/144 of August 15, 1977. 

®7J. Goldblat, Arms Control Agreements 84-85 (1983). 

*6Protocol I, Declarations. 

6°/d. at art. 35. 
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The civilian population and individual civilians are not to be made 
objects of attack or threats of violence intended to spread terror 
among the population.” Indiscriminate attacks on civilians are pro- 
hibited. Indiscriminate attacks are defined as: 


a. those which are not directed at a specific military 
objective; 


. those which employ a method or means of combat 
which cannot be directed at a specific military ob- 
jective; or 


. those which employ a method or means of combat 
the effect of which cannot be limited as required 
by this protocol; and consequently, in each such 
case, are of a nature to strike military objectives 
and civilians or civilian objects without distinc- 
tion.”! 


Article 51 further defines indiscriminate and prohibited attacks as: 


a. an attack by bombardment by any methods or 
means which treats as a single military objective a 
number of clearly separated and distinct military 
objectives located in a city, town, village, or other 
area containing a similar concentration of civilians 
or civilian objects; and 


. an attack which may be expected to cause inci- 
dental loss of civilian life, injury to civilians, 
damage to civilian objects, or a combination there- 
of, which would be excessive in relation to the 
concrete and direct military advantage antici- 
pated.72 


Additionally, attacks against the civilian population or civilians by 
way of reprisal are prohibited.” Article 85 declares that a grave 
breach of the Protocol will be committed when the civilian popula- 
tion or individual citizens are made the direct object of attack or 
when an indiscriminate attack affecting the civilian population is 
launched with the knowledge that such attack will cause excessive 
loss of life, injury to civilians, or damage to civilian objects in rela- 
tion to the military advantage anticipated.”4 





fd. at art. 51(2). 
71Jd. at art. 51(4). 
72Jd. at art. 51(5). 
73Jd. at art. 51(6). 
™4Id. at art. 85(3). 
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Protocol I exemplifies a rational attempt by nations to remove the 
threat of indiscriminate bombing of cities and civilians from future 
conventional wars. Nations have agreed in principle to reject tactics 
that were practiced in World War II. The very carnage nations desire 
to minimize and avoid in conventional warfare they threaten to per- 
petrate on a wider scale with countervalue nuclear weapons. The 
era following World War II taught that nations can be rebuilt from 
the ashes of devastation. That possibility may not be present if the 
nuclear arsenals of the United States and Soviet Union were un- 
leashed. If logic were the only factor to be considered in the question 
of regulating the means of waging war and selecting targets, 
countervalue nuclear weapons would be the first weapons to be 
regulated because they can cause universal holocaust. Principles of 
customary international law can be applied to countervalue nuclear 
weapons prospectively to insure that they are never used. Mutual 
deterrence is the only alternative. Conventional weapons, as 
destructive as they may be, do not threaten universal holocaust. As a 
consequence, nations can agree to regulate them because less is at 
stake. Nations can agree to limit that which has limited destructive 
potential. International law is incapable of regulating the unlimited. 
The contradictory policy of regulating conventional methods of war, 
but exempting countervalue nuclear weapons from all regulation is 
demanded by political reality. What appears to be an illogical and in- 
sane method of international relations is the only logical and sane 
method available in the face of the threat of the destructive poten- 
tial of countervalue nuclear weapons. 


Principles of international law are rendered impotent and irrele- 
vant by the threat of the use countervalue weapons and strategy. 
Nations have difficulty in negotiating arms limitations. To limit use 
of those weapons would require trust. Unlike numbers or types of 
weapons, trust cannot be monitored, counted, or verified. Even if 
nations agree not to produce countervalue weapons and destroy the 
ones they have in their arsenals, knowledge is still present. One na- 
tion could never be sure that its adversary is not secretly building 
such weapons so that it can insure victory. 


The ultimate threat to civilization cannot be disarmed by law; only 
a transformation of individuals and civilization can do that. Until na- 
tions can achieve mutual trust, we may be relegated to Dr. 
Kissinger’s observation and conclusion: 


The new technology thus increases our dangers at the 
precise moment when our commitments have never been 
greater. For the first time in our history we are vulnerable 
to a direct hostile attack. No remaining margin of indus- 
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trial and technological superiority can remove the con- 
sciousness of our increasing vulnerability from the minds 
of our policy makers who have to make the decision of 
peace or war. But perhaps our dangers offer us at the 
same time a way out of our dilemmas. As long as the con- 
sequences of all-out thermonuclear war appear as stark to 
the other side as to us, they may avert disaster, not 
through a reconciliation of interests but through mutual 
terror. Perhaps our identification of deterrence with re- 
taliatory power, however faulty its historical analogies, 
provides the basis for achieving a durable peace, after 
all?75 


2. Counterforce Nuclear Weapons and Tactical Nuclear Doctrine 


While countervalue nuclear weapons eviscerate customary inter- 
national law, perhaps counterforce nuclear weapons can be used in 
accord with those principles. Counterforce nuclear weapons, unlike 
countervalue nuclear weapons, are smaller in yield and less destruc- 
tive. They are more accurate but can cover a much more limited dis- 
tance. Do military plans for use of counterforce (tactical) nuclear 
weapons comport with customary international law? 


Whether nuclear weapons are to be utilized and how they would 
be used are strategic decisions made, not by commanders in the 
field, but by high level political and military authorities.”® 


Release, or the authority to use nuclear weapons, will be 
granted by the National Command Authority (NCA). Na- 
tional Command authorities are the President and The 
Secretary of Defense. To dampen the escalatory effects of 
using nuclear weapons, release normally will be approved 
for preplanned packages of weapons to be fired within a 
specified time frame and within specified geographical 
areas. Approval to employ nuclear weapons is granted 
after consideration of the predicted military effect, the 
strategic impact, and the overall political objectives.’ 


The corps nuclear package is planned prior to hostilities and re- 
fined during hostilities as the battle progresses and new intelligence 
data is gathered. Aimpoints are planned outside civilian population 
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centers in areas that the enemy must use to accomplish the mission. 
All weapons, or the smallest number necessary to accomplish the 
mission, are fired in the shortest possible time to convey to the 
enemy that nuclear weapons are being used in a limited manner.”® 


Nuclear packages are planned and refined using a combination of 
two nuclear target analysis techniques. Preclusion-oriented analysis 
seeks to avoid excessive damage to population and facilities while 
employing yields that will give the greatest effect on the probable 
enemy locations within the remaining areas. Target-oriented 
analysis requires a known target, location, size, and composition. 
Using this technique, weapon yields can be selected to achieve 
specific target coverage within use constraints.”® 


Military victory and objectives no longer are the sole consider- 
ations taken into account when the decision is made to use nuclear 
weapons. Political considerations may bar use of nuclear weapons, 
even if use would benefit the military objective. The types of 
nuclear weapons to be used and their yield will not be unlimited. 
Selection of aimpoints, weapons, and yield will be determined by 
taking into account military objective, avoiding unnecessary 
destruction of property, and minimizing danger to civilians and 
allies. 


The Army’s Nuclear Planning Guidance incorporates fundamental 
principles of customary international law. The objective in using 
nuclear weapons is to decisively alter the tactical situation. The use 
of nuclear weapons may be compelled offensively, to destroy enemy 
forces or regain lost territory; defensively, where the mission cannot 
be accomplished without them; or in response to enemy first use.*° 
This Army plan implies engagement in a limited war in which 
counterforce nuclear weapons may be useful, as opposed to all-out 
war which implies the use of countervalue strategy and weapons. 
Limited use of counterforce nuclear weapons is designed to limit 
damage, confine and shorten conflict, and reduce the risk of nuclear 
holocaust: 


A limited war is fought for a specified political objec- 
tives which, by their very existence, tend to establish a 
relationship between the force employed and the goal to 
be attained. It reflects an attempt to affect the opponent’s 
will. not to crush it, make the conditions to be imposed 





"Id. at 6-3. 
Id. at 6-3. 
Id. at 6-3. 
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seem more attractive than continued resistance, to strive 
for specific goals and not for complete annihilation.*' 


The purpose of limited war is to inflict losses or to pose 
risks for the enemy out of proportion to the objectives 
under dispute. . . . An attempt to reduce the enemy to im- 
potence would remove the psychological balance which 
makes it profitable for both sides to keep the war limited. 
Faced with the ultimate threat of complete defeat, the los- 
ing side may seek to deprive its opponent of the margin to 
impose its will by unleashing a thermonuclear holocaust.*? 


The weapons system for a limited war must be flexible and 
discriminating. In a limited war, the problem is to apply graduated 
amounts of destruction for limited objectives and also to permit the 
necessary breathing space for political contacts.** 


Armies are becoming increasingly mobile and self-sufficient. The 
focus of most of the conflict would shift from cities to the opposing 
forces if limited use is made of nuclear weapons. Interdiction of com- 
munication centers in cities and transportation lines may lose much 
of its former significance. With conventional technology a decisive 
victory on the battlefield could be achieved only by using quantities 
of arms too large to stockpile. Munitions and weapons constantly 
have to be supplied out of current production. Under conditions of 
nuclear plenty, weapons can be more decisively used against op- 
posing forces than against production centers.*4 


Much argument against limited nuclear war proceeds from the 
premise that there will be indiscriminate use of high-yield weapons 
against a stabilized front and behind enemy lines. Such a situation is 
unlikely. Small mobile detachments will operate in opposing ter- 
ritory. There will be greater rewards for weapons with relative dis- 
crimination and greater accuracy. Use of such low-yield weapons 
will minimize danger of fall-out and avoid destroying friendly forces 
as well as the civilian population. Use of such weapons may keep 
enemy troops dispersed and less effective. The enemy would find it 
more difficult to hold areas and more dangerous to remain in groups. 





*!Kissinger, supra note 7, at 140. 
827d. at 145. 

837d. at 156-57. 
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MILITARY LAW REVIEW [Vol. 107 


It would be more effective to utilize low-yield, accurate nuclear 
weapons to destroy enemy mobile units whose success or failure 
would ultimately decide the control of territory.*® 


The limited use of counterforce nuclear weapons on the battlefield 
could further the objects of international law. Opposing troops, not 
cities and their attendant civilian population, would be the focus of 
the weapons. Counterforce nuclear weapons could create a shorter 
conflict and limit the areas in which damage is done. Opposing forces 
would gain no strategic advantage by using high-yield weapons, for 
such weapons would produce radiation and fall-out that would en- 
danger their own soldiers and allies. The object of using low-yield 
nuclear weapons would be to scatter opposing forces and to keep 
them scattered and disorganized so that they could not gain or main- 
tain control over territory. The span of the conflict could be shorten- 
ed. In such an event, there is little or no need to destroy munitions 
factories, roads, communication centers, railroads, and other 
military targets within the enemy’s borders. Thus, the danger to 
civilian lives and property is reduced. A short, limited counterforce 
nuclear war may be less costly to both sides than a prolonged con- 
ventional war that is carried to the cities of the parties. If United 
States forces do not enter enemy airspace, it is unlikely that the 
enemy will conclude that the U.S. intends to use nuclear weapons 
against enemy cities. Limited nuclear war, in which counterforce 
weapons are used, should obviate any need to destroy military 
targets in the enemy’s territory. 


If, for example, the Soviet Union were to invade the Federal 
Republic of Germany, NATO Forces could utilize low-yield, accurate 
nuclear weapons to halt the Soviet advance, break large units into 
small groups, loosen their hold on territory, and drive them back 
beyond the border. Swift, decisive action could cause the Soviets to 
come to the negotiating table and reach a political solution to the 
conflict. A portion of the Federal Republic of Germany would sus- 
tain damage as a result of the conflict. However, a prolonged con- 
ventional war could well cause more destruction of property and 
many more civilian casualties. A limited nuclear war, in which low- 
yield nuclear weapons are used, could keep the conflict away from 
cities, reduce total destruction, and minimize the loss of civilian 
lives. 


The United States Army’s plan for the use of counterforce nuclear 
weapons of low-yield comports with principles of customary interna- 
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tional law. Only targets with military significance are focal points for 
attack. Aimpoints will be chosen and weapons and yield selected 
that will accomplish the mission, minimize damage to allies and 
civilians, and reduce the risk of unnecessary suffering. However, 
the more indiscriminate and inaccurate the weapon and the more 
powerful its yield, the more likely that the use of the weapon will 
violate customary international law. First use of low-yield nuclear 
weapons would not be unlawful it necessary for defense and would 
assist the defended in stopping the enemy’s progress and scattering 
its forces. 


It is necessary for diplomats to convey to potential opponents what 
is meant by limited nuclear war, or at least what limitations are ac- 
ceptable. Unless nations establish these concepts of limitation in ad- 
vance, miscalculation and misinterpretation of the opponent’s inten- 
tions may cause an all-out war even if both sides intend to limit it.** 


The use of nuclear weapons does not have to be an-all-or nothing 
proposition. Nor does the use of some types of nuclear weapons con- 
stitute a breach of customary international law: 


A power which is prepared to unleash all-out holocaust 
in order to escape defeat in a limited nuclear war would 
hardly be more restrained by an initial distinction be- 
tween conventional and nuclear weapons. The argument 
that neither side will accept defeat amounts to a denial of 
the possibility of limited war, nuclear or other, an argu- 
ment which is valid only if nations in fact prefer suicide to 
a limited withdrawal.*7 


The use of counterforce nuclear weapons, as planned by the 
United States Army, comports with the principles of military neces- 
sity, proportionality, and avoidance of unnecessary suffering. 


How and when to use nuclear weapons are not questions confined 
to the spheres of international law, United States policy, and Army 
doctrine. Nuclear weapons could not be launched without human 
action. One person orders the launching of a missile, another com- 
plies with the order. Concepts of customary international law may 
be irrelevant to individuals when the order to launch is given. How- 
ever, they may think deeply about the morality of using nuclear 
weapons. The potential of destroying many innocent civilians and 
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property may present dilemmas of significant proportions, when the 
order to launch nuclear weapons is issued, that were merely abstract 
during time of peace. What are these moral questions? How do they 
impact on the military? 


Ill. THE AMERICAN ROMAN CATHOLIC 
BISHOPS AND NUCLEAR WAR 


American domestic public opinion influences the waging of war. 
During World War II, the citizens of the United States stood four- 
square behind their armed forces and government. Rationing of 
food, clothing, and gasoline was accepted by civilians so that the 
soldiers would have what they needed to defeat the enemy. Women 
went to work in factories so supplies to Europe and the Pacific 
would be plentiful. This patriotic moral support helped to win the 
war. Twenty years later, when the Vietnam War was raging, public 
support waned and later turned into a demand to bring the soldiers 
home. The lack of popular support and the disillusionment of the 
citizenry were major factors in the government’s decision to end the 
conflict without achieving victory. 


Various political, social, and religious groups influence the beliefs 
and values of individual citizens and groups. In turn, those beliefs 
and values formed during times of peace can determine how individ- 
uals will act during time of war. 


Examination of all groups that have addressed the subject of 
nuclear weapons would require volumes. The examination here will 
be confined to one particular group, the American Roman Catholic 
Bishops. Roman Catholics comprise a large segment of the American 
population. Of the 226,505,000 people in the United States, approx- 
imately 50,450,000 are Roman Catholics, or about twenty percent of 
the population.** Moral doctrine and guidance from their church’s 
leaders shape their consciences, lives, and decisions. The actions and 
beliefs of such a large segment of society can greatly influence the 
actions, decisions, and policy of the government. 


In May 1983, the Bishops issued a comprehensive pastoral letter on 
nuclear weapons entitled ‘“The Challenge of Peace: God’s Promise 
and Our Response.’’*® All Roman Catholic Bishops in the United 
States had gathered to discuss the threat and terror posed by nuclear 





**Statistical Abstract 1982-83, at 55 (103d ed. 1983). 
°"U.5. Bishops’ Pastoral Letter, The Challenge of Peace: God’s Promise and Our 
Response (May 19, 1983) [hereinafier cited as Bishops’ Letter]. 
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weapons and the arms race. This pastoral letter was issued by the 
Bishops because 


[aJs bishops and pastors ministering in one of the major 
nuclear nations, we have encountered this terror in the 
minds and hearts of our people—indeed, we share it. We 
write this letter because we agree that the world is at a 
moment of crisis, the effects of which are evident in peo- 
ple’s lives. It is not our intent to play on fears, however, 
but to speak words of hope and encouragement in time of 
fear. 


The Bishops desired to encourage people of faith to seek a world free 
of the nuclear threat, which is neither tolerable nor necessary.®! 
They challenged Catholics in the United States to join with others in 
shaping the choices and policies necessary to save humanity.* 


The letter is comprised of several parts. The first part is dedicated 
to an examination of the Roman Catholic Church’s teaching on war 
and peace. The second part is a discussion of public policy, strategy, 
and issues regarding nuclear weapons. Finally, the Bishops discussed 
pastoral approaches for promoting peace in the modern world. 


This letter provides one framework in which it is possible to com- 
pare the Bishops’ approach to that of international law, United 
States policy, and Army plans and doctrine. Also, in speaking to 
Catholics, the Bishops are requiring choices from their people who 
are not only members of a particular religious organization, but who 
are also citizens of the United States. This letter, along with its 
demands, could have a great impact on individuals now serving in 
the Army and those who may serve in the future. 


A. REVIEW OF THE ROMAN CATHOLIC 
CHURCH’S TEACHING ON WAR 


Because it is nearly 2000 years old, the Roman Catholic Church has 
built up a rich deposit of teaching that has been born of earthly 
events, change, challenge, and trauma. The teaching of the Church 
is always rooted in the Gospel of Jesus. The subject of war stands as 
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one topic among many. Major and minor theologians have devoted 
much time writing about war and the Christian’s relationship to it. 


In order to understand the American Bishop's letter, it is necessary 
to examine the teaching of the Church upon which the first part of 
their letter is based. 


1. St. Augustine of Hippo 


The earliest major theologian to address the subject of war was St. 
Augustine of Hippo.** Augustine felt the shockwaves caused by the 
sack of Rome by the Visigoths under Alaric in 410. In the last years 
of his life, he had witnessed the advance of barbarian hordes across 
North Africa and, when he died in 430, his own city of Hippo was 
under siege by the Vandals.® The teachings of Augustine on war 
have been a touchstone for the Church throughout the years, even 
to the present time. 


Augustine wrote that, when an individual kills during the course 
of a war that has been declared by lawful authority and in ac- 
cordance with God's laws, he does not commit murder.®** He further 
stated that it is beneficial for good men to wage war against an evil 
nation in order to replace the evil with goodness, justice, and 
peace.*? He cautioned men to remember that the fullness of peace 
and life are to be found only in eternal union with God. If men forget 
to follow God after they have conquered evil nations, only misery 
and endless war will befall them. 


Augustine observed that all wars are waged for the attainment of 
peace and glory. Those men who interrupt peace to wage war on 
other nations do so, not because they hate peace, but because they 
only wish to spread the brand of peace which suits them best.®® The 
peace of unjust men is never peace regardless of how it is defined.'°° 


Augustine formulated the requirements of just war in these prin- 
ciples: war must be declared by lawful authority; war must be waged 
for a reason flowing from God's law; war is to be waged against evil 





**St. Augustine of Hippo, The City of God (M. Dods translation 1950) [hereinafter 
cited as St. Augustine]. 

**H. Deans, The Political and Social Ideals of St. Augustine 154 (1963). 

Jd. at 154. 

**St. Augustine, supra note 93, Bk. I, Ch. 21, at 27. 

*7Jd. at Bk. IV, Ch. 14, at 123. 

%J/d. at Bk. XV, Ch. 4, at 482. 
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and unjust men; and the goal of war must be to prevent such men 
from ruling the just who follow God's law and desire to abide in 
peace and justice. 


2. St. Thomas Aquinas. 


St. Thomas Aquinas, the great Dominican theologian and phil- 
osopher of the Middle Ages, was the next major contributor to the 
Church's thoughts on war.'®! He wrote that three things are neces- 
sary in order for a war to be just: 


First, the authority of the soverieign by whose com- 
mand the war is to be waged. For it is not the business of a 
private individual to declare war, because he can seek 
redress of his rights from the tribunal of his superior. 
Moreover it is not the business of a private individual to 
summon together the people, which has to be done in war- 
time. And as the care of the common weal is committed to 
those who are in authority, it is their business to watch 
over the common weal of the city, Kingdom, or province 
subject to them. And just as it is lawful for them to have 
recourse to the sword in defending the common weal 
against internal disturbances, when they punish evil- 
doers, . . . so too, it is their business to have recourse to 
the sword of war in defending the common weal against 
external enemies. !° 


Secondly, a just cause is required, namely that those 
who are attacked deserve it because of some fault. A just 
war avenges wrongs, when a nation refuses to make 
amends for the wrongs inflicted by its people or to restore 
that which has been unjustly seized.'® 


Thirdly, it is necessary that the belligerents have the 
right intention, namely the advancement of good and 
avoidance of evil. Wars are not to be fought for ag- 
grandisement or cruelty, but rather with the object of 
securing peace, punishing evil doers, and uplifting the 
good. !%* 


'©'1St. Thomas Aquinas, Summa Theologica (Fathers of the English Dominican Pro- 
vince translation 1916) [hereinafter cited as Aquinas]. 
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Aquinas parallels Augustine in his thoughts. In order for a war to 
be just it must be declared by lawful authority; declared for a just 
cause; be waged with a just and proper intention; and be waged with 
just means. Aquinas better explained that the war is to be fought for 
the protection of the common good of the nation’s citizens, not for 
the gain of a few individuals. In his second requirement, Aquinas 
seemed to imply that peaceful means for the redressing of the wrong 
should be exhausted before resort is made to armed conflict. 


St. Thomas distinguished between acts of treachery and lawful 
combat tactics.'°° He stated that certain rules of warfare develop 
and that one side should not pretend to follow those rules and act in 
a manner contrary to fool the enemy and gain advantage. Such con- 
cepts are embodied in international law today with respect to im- 
proper use of flags of truce,'!® treachery or perfidy,'®’ and improper 
use of the Red Cross emblem.!°* Thus, the means of waging war must 
be just. 


The ideas of Augustine and Aquinas form the core of Roman 
Catholic teaching on war. This moral teaching has remained un- 
touched and secure, until the advent of nuclear weapons. 


3. The Modern Popes and Second Vatican Council 


While the teachings of St. Augustine and St. Thomas Aquinas have 
continued to guide the Roman Catholic Church’s teaching on war, 
the advent of nuclear weapons have presented a new challenge to 
the Church. This challenge has been specifically addressed by the 
popes of the nuclear age and Vatican Council II. Throughout the 
history of the Church, traditional teaching has been applied to moral 
issues that have arisen in new ways. The pope is the primary teacher 
of faith and morality in the Church. It is his duty to teach the faithful 
how to live and cope with specific moral problems that are part of 
their daily lives. He also acts as a spiritual mediator among nations 
when he pleads with government leaders to conform their internal 
and external policies with principles of peace and justice. When the 
bishops, together with the pope, gather as a council, they exercise as 
a unity the roles of teacher and mediator. Pope Pius XII, Pope John 
XXIII, Pope Paul VI, Pope John Paul II, and Vatican Council II have 
addressed the moral issues of nuclear holocaust and the arms race, 
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issues that were non-existent before Hiroshima and Nagasaki. It is 
necessary to understand what they have taught because the 
American Bishops are bound to follow the teachings of these popes 
and Vatican Council II. 


Pope Pius the XII was the first pope of the nuclear age. He recog- 
nized that a nation has the legitimate right to self-defense. He prom- 
ised to work tirelessly to bring about international agreements that 
would proscribe and banish atomic, biological, and chemical war- 
fare.'°® He asked the following question: 


{[H]ow long will men continue to withdraw themselves 
from the saving light of the Resurrection and persist in 
expecting security from the deathdealing explosions of 
new tools forever? How long will they oppose their 
designs of hatred and death to the precepts of love and to 
the promise of life offered by the Divine Saviour? When 
will the rulers of nations understand that peace does not 
exist in the exasperating and costly relationship of mutual 
terror? Rather does peace lie in that greatest of Christian 
virtues—universal charity. And especially is it found in 
the virtue of justice—a justice voluntarily observed rather 
than extorted by force, and in confidence which is truly 
inspired rather than a mere pretence.''° 


Nine years later, a new pope, John XXIII issued his encyclical 
Pacem in Terris''! He echoed Augustine when he wrote that civil 
authorities derive their right to command from God; if they act con- 
trary to the will of God, their commands do not bind citizens of con- 
science. God must be obeyed rather than man.'!? Thus, it follows 
that citizens may resist going to war if the authorities do not wage 
the war for reasons that accord with God’s law. 


He wrote on the relationship of nations: 


Our predecessors have constantly maintained, and we 
join them in reasserting, that political communities are re- 
ciprocally subjects of rights and duties. This means that 
their relationships also must be harmonized in truth, in 
justice, in an active solidarity and in freedom The same 





!Pope Pius XII, Easter 1954 and the Threat of ABC Warfare, The Pope Speaks Se- 
cond Quarter 134 (1954). 
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223 





MILITARY LAW REVIEW [Vol. 107 


moral law which governs relations between individual 
human beings serves also to regulate the relations of 
political communities with one another.'!* 


Nations have the right to exist and develop. They have a right to 
share in the means and resources necessary to progress. Nations also 
have the corresponding duty of respecting the rights of others and 
avoiding any act of violation.''* When disagreements arise between 
nations, they must be settled by negotiation and equitable reconcil- 
iation, not by force, deceit, or trickery.'!® This moral call for nego- 
tiation and peaceful settlement of disputes reflects the principles set 
forth in the Charter of the United Nations.'!* This demand for peace- 
ful resolution may find its roots in the testament of Thomas 
Aquinas.!!7 


Pope John next turned to the question of the arms race and dis- 
armament. He noted with deep sorrow the vast outlay of intellectual 
and economic resources that are spent on the enormous stocks of ar- 
maments.!!® He observed that the reasons given by nations for this 
stockpiling are deterrence and maintaining the balance of power.'!® 
He observed that people fear nuclear war with good cause, for the 
arms of war are ready at hand:!2° 


Justice, right reason and humanity, therefore, urgently 
demand that the arms race should cease; that the stock- 
piles which exist in various countries should be reduced 
equally and simultaneously by the parties concerned; that 
nuclear weapons should be banned; and that a general 
agreement should eventually be reached about progres- 
sive disarmament and an effective method of control. 


All must realize that there is no hope of putting an end 
to the building up of armaments, nor of reducing the pres- 
ent stocks, nor still less of abolishing them altogether, 
unless the process is complete and thorough and unless it 
proceeds from inner-conviction; unless, that is, everyone 
sincerely co-operates to banish the fear and anxious ex- 
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pectation of war with which men are oppressed. If this is 
to come about, the fundamental principle on which our 
present peace depends must be replaced by another, 
which declares that the true and solid peace of nations can 
consist, not in equality of arms, but in mutual trust 
alone. !?! 


We believe that this can be brought to pass, and we con- 
sider that it is something which reason requires, that is 
eminently desirable in itself and that it will prove to be 
the source of many benefits. !22 


John XXIII ended this section of his encyclical with a plea to all 
governments to work together in trust and sincerity and negotiate 
agreements that will rid the world of terror.!2% 


On his trip to the United States, Pope Paul VI echoed the thoughts 
of Pius XII and John XXIII to the United Nations General Assem- 
bly.!*4 He said: ‘‘You are expecting us to utter this sentence, and we 
are well aware of its gravity and solemnity: not some people against 
others, never again, never more!’’!25 The first step to peace is that of 
disarmament.!2° The very weapons that men possess ferment bad 
feelings and cause nightmares, distrust, and dark designs.'?’ He 
reminded the United Nations that it was founded to promote peace, 
not war. He challenged the nations to remember the past so that the 
future may be different: 


It suffices to remember that the blood of millions of 
men, that numberless and unheard of suffering, useless 
slaughter and frightful ruin, are the sanction of the past 
which unites you with an oath which must change the 
future history of the world: No more war, war never 
again! Peace, it is peace which must guide the doctrines of 
peoples and all mankind. !2* 





12\/d. at para. 112, at 225. 
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Pope John Paul II has spoken about the dangers of war, the need 
for disarmament, and the responsibilities of nations and individuals 
in establishing peace. When speaking to the United Nations General 
Assembly in October 1979, he urged nations to search for the roots of 
hatred, destructiveness and contempt—the roots that produce the 
temptation to war, not so much in the hearts of the nations as in the 
inner determination of the systems that decide the history of whole 
societies. He insisted that one of the facets of peace is the recog- 
nition of the inalienable rights of man: life, liberty, security of per- 
son, food, clothing, shelter, health care, rest, leisure, freedom of ex- 
pression, education, culture, thought, conscience, and religion.!”° 


John Paul II traveled to Hiroshima, where he observed that war is 
the work of man. He made this pilgrimage out of the conviction that 
to remember the vast suffering of the past is to commit oneself to the 
future.'*° In viewing the past and future he said: 


I bow my head as I recall the memory of thousands of 
men, women and children who lost their lives in that one 
terrible moment, or who for long years carried in their 
bodies and minds those seeds of death which inexorably 
pursued their process of destruction. The final balance of 
the human suffering that began here has not been fully 
drawn up nor has the total human cost been tallied, 
especially when one sees what nuclear war has done—and 
could still do—to our ideas, our attitudes and our civili- 
zation.!*! 


He repeated John XXIII’s call for peaceful resolution of differences 
and conflicts. He called upon governments to make decisions in 
economic and social fields in accordance with the demands of peace, 
not narrow self-interest. He, as others before him, challenged the 
nation’s leaders to work untiringly for nuclear disarmament. !*? 


In 1982, John Paul II sent a special message to the United Nations 
Assembly’s special session on disarmament. He made absolutely 
clear the Church’s stand on nuclear weapons.'** He wrote: 


The Catholic Church’s teaching is thus clear and 
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coherent. It deplores the arms race, it demands at least 
progressive, mutual, verifiable arms reduction as well as 
greater precautions against possible errors in the use of 
nuclear weapons. At the same time, the Church claims 
respect for the independence, the liberty, and the rightful 
security of every nation. 


Under present conditions, discussion based on equil- 
ibrium—certainly not as an end in itself but as a stage on 
the way to progressive disarmament—can still be judged 
to be morally acceptable. However, to ensure peace it is 
indispensable not to be content with a minimum which is 
always fraught with a real danger of explosion.'** 


Again, he urged nations to engage in honest negotiations. He added a 
new note: ‘‘Disarmament negotiations could not be complete if they 
ignored the fact that 80 percent of armaments expenditures are for 
conventional weapons.’’!35 


Pope John Paul II diagnosed the cause of production and posses- 
sion of armaments as the result of an ethical crisis growing into socie- 
ty in all directions, political, social, and economic. Peace results 
from the respect for ethical principles. Any efforts made to negotiate 
arms limitations and total disarmament will fail if not paralleled by 
ethical recovery.!** 


John Paul II has made clear to Christians what their role is in es- 
tablishing peace. He stated that the object of dialogue for peace can- 
not be reduced to a condemnation of the arms race. The individual 
has a large role in this dialogue:'*” 


Finally, I must address myself to every man and woman 
and also to you, the young: You have many opportunities 
to break down the barriers of selfishness, lack of under- 
standing and aggression by your way of carrying on a 
dialogue every day in your family, your village, your 
neighborhood, in the associations in your city, your 
region, without forgetting the non-governmental 
organizations. Dialogue for peace is the task of everyone. 


Now, I exhort you especially, the Christians, to take 
your part in this dialogue in accordance with the responsi- 
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bilities that are yours, to pursue then with that quality of 
openness, frankness and justice which is called for by the 
charity of Christ, to take them up again ceaselessly, with 
the tenacity and hope which faith enables you to have. 
You also know the need for conversions and prayer be- 
cause the main obstacle to the establishment of justice and 
peace is to be found in man’s heart, in sin, as it was in the 
heart of Cain when he refused dialogue with his brother, 
Abel. Jesus has taught us how to listen, to share, to act 
toward other people as one would wish for oneself, to set- 
tle differences while on travels together, to pardon. 
Above all, by His death and resurrection, He came to 
deliver us from the sin which sets up one against the 
other, to give us His peace, to breakdown the wall which 
separates the peoples. !** 


In all of his talks, John Paul II has given the most comprehensive 
plan for peace among the popes of the nuclear age. It is his belief 
that, if people and nations do not reform their ethical lives, peace is 
not possible. His challenge is not solely aimed at governments which 
will reflect the ethics of their people. Governments alone cannot 
make peace, even if there is total disarmament, unless justice, chari- 
ty, and human rights are given to and respected by all people. 


The most important document on war, for the nuclear age Church, 
issued from Vatican Council II.'°° The Church, which consisted of 
the universal bishops and the pope, spoke as one for and to the 
Church and to the world. The Council began by recognizing that 
peace is not merely the absence of war.'*° Because men are sinful, 
the threat of war will always hang over them until the return of 
Christ. But to the extent that men overcome sin by living as Christ 
taught, they will overcome violence as well.'*! 


The Council stated that international agreements, particularly 
those with respect to the conduct of war, must be observed and im- 
proved upon by all nations so that the frightfulness of war will be re- 
strained.'*? Nations are called upon to make humane laws for the 
case of those persons who for reason of conscience refuse to bear 
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arms, provided they accept some other form of service to the human 
community.!* 


Governments cannot be denied the right to legitimate defense 
once every means of peaceful settlement has been exhausted:'* 


But it is one thing to undertake military action for the 
just defense of the people, and something else again to 
seek the subjugation of other nations. Nor does the posses- 
sion of war potential make every military or political use 
of it lawful. Neither does the mere fact that war has un- 
happily begun mean that all is fair between the warring 
parties. '45 


The need to exhaust peaceful solutions to conflicts, the right to de- 
fend one’s people, and the limits piaced on means and methods of 
making war as enunciated by the Council give added moral weight 
and authority to the United Nations Charter, The Geneva and Hague 
Conventions, and Protocol I. 


The Council stated that men cannot follow and will not be morally 
excused from following orders issued by any authority that are 
criminal and in contravention of universal natural law. An example 
of such criminal action is genocide.'** 


The Council had this to say to soldiers: 


Those who are pledge to the service of their country as 
members of its armed forces should regard themselves as 
agents of security and freedom on behalf of their people. 
As long as they fulfill this role properly, they are making a 
genuine contribution to the establishment of peace.'47 


Unfortunately, the Council did not provide any guidelines regarding 
the soldier’s proper role, particularly in time of war. However, one 
may conclude that a soldier, acting in proper defense of his nation 
and who observes international law in the conduct of war and obeys 
legitimate orders, is acting properly. This must be deduced from 
what the Council stated regarding the conduct of nations and 
superiors. 
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The Council then addressed the potential of total war: 


The horror and perversity of war are immensely magni- 
fied by the multiplication of scientific weapons. For acts 
of war involving these weapons can inflict massive and in- 
discriminate destruction far exceeding the bounds of 
legitimate defense. Indeed, if the kind of instruments 
which can now be found in the armories of great nations 
were to be employed to their fullest, an almost total and 
altogether reciprocal slaughter of each side by the other 
would follow, not to mention the widespread devastation 
which would take place in the world and the deadly after- 
effects which would be spawned by the use of such 


weapons. 
All these considerations compel us to undertake an eval- 
uation of war with an entirely new attitude. 


With these truths in mind, this most holy synod makes 
its own the condemnation of total war already pro- 
nounced by recent Popes, and issues the following decla- 
ration: 


Any act of war aimed indiscriminately at the destruction 
of entire cities or of extensive areas along with their popu- 
lation is a crime against God and man himself. It merits un- 
equivocal and unhesitating condemnation.'** 


The Council paralleled in this declaration Articles 51 and 85 of Pro- 
tocol I. Logically piecing together portions of this document leads to 
the conclusion that, to the Council fathers, it would be a horrendous 
crime for a superior to order an individual to engage in indiscrim- 
inate bombing of cities by any means and it would be equally wrong 
for the individual to follow the order. Blind obedience cannot excuse 
those who issue or follow such orders. Roman Catholics, universally, 
are bound by the moral declaration and teaching of this ‘‘Constitu- 
tion on the Church.’’ The Council, unlike nations, draws no distinc- 
tion between conventional and nuclear weapons. Indiscriminate de- 
struction by means of conventional weapons is equally as criminal as 
destruction by nuclear weapons. They naturally apply customary in- 
ternational law principles to nuclear weapons. The entire context of 
the Council’s condemnation of total war appears to give a wider 
meaning to the term indiscriminate destruction. The Council clearly 
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stated that it was compelled to evaluate war with an entirely new at- 
titude. If indiscriminate destruction is evaluated within this context, 
it can be concluded that the Council condemned the targeting of 
military objectives in cities if the destruction of those targets would 
produce enormous casualties among the civilian population. Use of 
countervalue nuclear attacks would thus be morally forbidden. If 
this is the conclusion the Council intended, the individual Roman 
Catholic may find himself caught between the demands of Church 
and state. For a Roman Catholic of good conscience, the only choice 
available is to follow the Church’s teaching and take whatever con- 
sequences may follow from disobedience of state authority. 


The Council concluded by stating that peace is born of mutual 
trust. Nations must not attempt to impose peace on other nations 
through fear of weapons. All must work to end the arms race and 
begin to disarm, not unilaterally, but by proceeding on an equal basis 
according to agreement, supported by authentic and workable safe- 
guards. '4° 


B. THE AMERICAN ROMAN CATHOLIC 


BISHOPS’ PASTORAL LETTER 


The American Roman Catholic Bishops’ letter is important for 
several reasons. While they reiterated the teaching of the popes and 
Vatican Council II, they also made moral judgments about the use of 
nuclear weapons and counseled Catholics to seriously consider their 
judgments when making moral decisions.'™ The letter has been 
made available to Catholics throughout the United States. Bishops 
and priests have conducted meetings at local churches to foster and 
spread loyalty to their principles among the laity. Catholics are being 
influenced by this letter and, as a consequence, their actions in war 
could well be changed by the counsel of the Bishops. This could pre- 
sent a challenge to the Army and the other military services on a 
scale larger than that experienced during the Vietnam War. Individ- 
uals fled to Canada and went to jail because they viewed Vietnam as 
an unjust war. The military may have to meet the challenge of what 
apears to be a new tradition of nuclear pacifism. 


It must be noted that the Bishops are not the only clergymen to op- 
pose nuclear weapons. As a group, they have formulated the most 
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comprehensive letter on this subject. They have also received the 
most publicity. Other religious groups, for example the Episcopal 
Diocease of Southern Virginia,'*' have embraced the Bishops’ views. 
The impact of the anti-nuclear movement on individuals is not con- 
fined to Roman Catholics. 


What do the Bishops say about the use of nuclear weapons? What 
do they recommend that governments do about the arms race and 
the threat of nuclear holocaust? Do they give specific moral guid- 
ance to individuals with respect to military service and the use of 
nuclear weapons? Do the principles and policies conflict with 
customary international law and Army policy? It is within the con- 
text of these questions that the pastoral letter will be examined. 


1. The Bishops on the Morality of the Use of Nuclear Weapons 


In Part I of the Letter, entitled Peace in The Modern World: 
Religious Perspectives and Principles, the Bishops set forth the basic 
teaching of the Church on war.'*? The principles discussed find their 
basis in Augustine, Thomas Aquinas, the popes of the nuclear age, 
Vatican Council II, and modern theological refinements of the Just 
War doctrine.'* The Bishops noted that nations have often per- 
verted the notions of just war and just cause. Careful analysis of 
such claims must be employed. However, blatant aggression from 
without and subversion from within are readily identifiable as just 
cause.'** The Bishops stated that governments threatened by armed, 
unjust aggression must defend their peoples.'** However, ‘‘[jjust 
response to aggression must be discriminate; it must be directed 
against unjust aggressors, not against innocent people caught up in a 
war not of their own making.’’'** A nation’s response to aggression 
must not exceed the nature of the aggression. To destroy civilization 
by waging total war would be a disproportionate response to ag- 
gression on the part of any nation.'®’ 


With this background in mind, tne Bishops next focused on the 
subject of nuclear weapons in particular. It is at this point in the let- 
ter, Part II, entitled War and Peace in the Modern World: Problems 
and Principles, that the Bishops began to apply moral teachings to 
specific cases.'** Early in the letter the Bishops stated: 
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Whe making applications of these principles we realize— 
that prudential judgments are involved based on specific 
circumstances which can change or which can be inter- 
preted differently by people of good will (e.g., the treat- 
ment of ‘‘no first use’’). However, the moral judgments 
that we make in specific cases, while not binding in con- 
science, are to be given serious attention by Catholics as 
they determine whether their moral judgments are con- 
sistent with the Gospel.!** 


In considering the effect of an all-out nuclear war, the Bishops 
made two conclusions. First, nuclear war must be prevented. Sec- 
ond, they rejected nuclear war and called upon all people to refuse 
to legitimate the idea of nuclear war.'® 


The first idea they addressed was that of deterrence, which they 
found to be a political paradox that strains moral conception: 


Today military preparations are undertaken on a vast 
scale, but the declared purpose is not to use the weapons 
produced. Threats are made which would be suicidal to 
implement. ... The presumption of the nation-state 
system that sovereignty implies an ability to protect a na- 
tion’s territory and population is precisely the presump- 
tion denied by the nuclear capacities of both superpowers. 
In a sense each is at the mercy of the other’s perception of 
what strategy is ‘‘rational,’’ what kind of damage is 
‘‘unacceptable,’’ how ‘‘convincing’’ one side’s threat is to 
the other. !®! 


The Bishops highlighted from their moral perspective the para- 
doxical mentality that nations exhibit in their application of the 
principles of international law to conventional warfare and to the 
isolation of countervalue nuclear weapons from those same prin- 
ciples of law. The Bishops rejected the concept of nuclear war as a 
strategy for defense and called upon the public to resist that defense 
strategy. The public was exhorted to influence the actions of their 
respective governments in setting limits on nuclear policy.'® At the 
same time, the Bishops concurred with Pope John Paul II in stating 
that deterrence based on balance of forces as a step on the way 
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toward progressive disarmament may still be judged to be morally 
acceptable.'® The dilemma of deterrence is exhibited by the danger 
of nuclear war with its human and moral costs, the extreme distrust 
among nations, and the duty to prevent nuclear war while protect- 
ing and preserving justice, freedom, independence, and personal and 
national dignity.'** In order to resolve these paradoxes, the Bishops 
recommended the following as steps toward nuclear and conven- 
tional disarmament:'® support for immediate, bilateral, verifiable 
agreements to halt the testing, production and deployment of new 
nuclear weapons systems; support for negotiated bilateral deep cuts 
in the arsenals of both superpowers, particularly those weapons sys- 
tems which have destabalizing characteristics; support for early and 
successful conclusion of negotiations of a comprehensive test ban 
treaty; removal by all parties of short-range nuclear weapons which 
multiply dangers disproportionate to their deterrent value; removal 
by all parties of nuclear weapons from areas where they are likely to 
be overrun in the early stages of war, thus forcing rapid and un- 
controllable decisions on their use; and strengthening of command 
and control over nuclear weapons to prevent inadvertant and un- 
authorized use.'** The Bishops rejected the idea of nuclear war and 
nuclear superiority. Nuclear deterrence must be used as a step 
toward progressive disarmament.'!* 


The Bishops addressed three particular uses of nuclear weapons 
and their moral implications. 


The first is counterpopulation warfare. The Bishops reiterated the 
teaching of Vatican Council II in condemning the indiscriminate use 
.of any type of weapon that produces mass slaughter in the destruc- 
tion of population centers.'** The Bishops go one step further and 
stated their belief that 


[rjetaliatory action, whether nuclear or conventional, 
which would indiscriminately take wholly innocent lives, 
lives of people who are in no way responsible for reckless 
actions of their government, must also be condemned. 
This condemnation, in our judgment, applies even to re- 
taliatory use of weapons striking enemy cities after our 
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‘Bishops’ Letter, supra note 89, at II.D.2, at 17. 

'65/d. at II1.A.3, at 21. 

667d. at I1.D.2, at 18-19. 

'67/d. at I1.D.2, at 18. 

168/d. at II.C.1, at 14-15. 


234 





1985] NUCLEAR WEAPONS 


own have already been struck. No Christian can rightfully 
carry out orders or policies deliberately aimed at killing 
non-combatants. !® 


The Bishops parallel here the prohibition in Protocol I, against at- 
tacking the civilian population or civilians by way of reprisal. 
Although Protocol I has yet to be given the advice and consent of the 
U.S. Senate, this same rule of reprisal is applicable through previ- 
ously adopted international agreements and customary international 
law.'”° The United States does not target civilians. 


The Bishops further made clear what Vatican Council II seemed to 
imply: 


A narrow adherence exclusively to the principle of non- 
combatant immunity as a criterion for policy is an inade- 
quate moral posture for it ignores some evil and unaccept- 
able consequences. Hence, we cannot be satisfied that the 
assertion of an intention not to strike civilians directly or 
even the most honest effort to implement the intention by 
itself constitutes a ‘‘moral policy’’ for the use of nuclear 
weapons. 


The location of industrial or militarily significant 
economic targets within heavily populated areas or in 
those areas affected by radioactive fallout could well in- 
volve such massive civilian casualties that in our judgment 
such a strike would be deemed morally disproportionate, 
even though not intentionally indiscriminate.'7! 


The Bishops articulated their view that nations cannot morally 
justify a nuclear attack on military objectives in cities. Targeting 
military objectives is in essence a moral charade. Whether or not the 
intended target is legal, the results will be the same. The consequent 
civilian casualties cannot be morally justified. 


Second, with respect to the initiation of nuclear war the Bishops 
opined: 


We do not perceive any situation in which the deliberate 
initiation of nuclear warfare on however restricted a scale 
can be morally justified. Non-nuclear attacks by another 
state must be resisted by other than nuclear means. There- 
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fore, a serious moral obligation exists to develop non- 
nuclear defensive strategies as rapidly as possible. 


We find the moral responsibility of beginning nuclear 
war not justified by rational political objectives.'7? 


The Bishops based this conclusion on evidence given to them that 
field commanders would not be able to exercise strict control over 
nuclear weapons that the number of weapons used would increase 
rapidly, that targets would expand beyond the military, that the 
level of civilian casualties would rise enormously, and, finally, that 
mass escalation could follow leading to unlimited nuclear war.'”* 


World War II clearly demonstrated how devastating a long-term 
conventional war is to civilians and military personnel. First and 
limited use of nuclear weapons may bring about a quick resolution of 
hostilities. Infinitely greater civilian and military casualties and 
destruction may be avoided. The possibility exists that first and 
limited use could comply with customary international law. The 
Bishops recognize that a debate is under way on this issue, but find 
the danger of escalation so great as to make unjustifiable the init- 
iation of nuclear war in any form.!”4 


The third point addressed by the Bishops was that of limited 
nuclear war. They realized that this issue is real, not theoretical. 
They posed a series of questions which go to the heart of the actual 
meaning of the word ‘‘limited.’’!7> Would leaders have sufficient in- 
formation to monitor and keep limited the nuclear exchange? Would 
commanders be able to maintain discriminate targeting? Could com- 
puter error be avoided? Would not casualties run in the millions? 
How limited would be the long-term effects of radiation, famine, 
social disorganization, and economic disruption?!”* They concluded 
that, unless these questions can be properly answered, they will con- 
tinue to remain skeptical about the true meaning of ‘‘limited.’’!77 
The Bishops stated within this context that a nuclear response to 
either a conventional or nuclear attack that goes beyond legitimate 
defense is not justified.'”* 
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The Bishops, while asking numerous questions, condemned 
counterforce strategy and nuclear weapons under certain circum- 
stances: 


We are told that some weapons are designed for purely 
‘‘counterforce’’ use against military forces and targets. 
The moral issue, however, is not resolved by the design of 
weapons or the planned intention for their use; there are 
also consequences which must be assessed. It would be 
perverted political policy or moral casuistry which tried to 
justify using a weapon which ‘“‘indirectly’’ or ‘‘uninten- 
tionally’’ killed a million innocent people because they 
happened to live near a ‘‘military significant target’’!”® 


While it appears that the Bishops claimed ‘‘to remain skeptical’’!*° 
about limited nuclear war, they in fact seemed to reject any possi- 
bility that counterforce nuclear strategy can be conducted morally 
and in accordance with the principles of military necessity, pro- 
portionality, and avoidance of unnecessary suffering. They glossed 
over the fact that aimpoints are planned outside civilian population 
centers; the number and yield of weapons used will be kept at the 
level necesary to accomplish the mission; and preclusion-oriented 
analysis is used to avoid excessive damage to population, environ- 
ment, and facilities. 


On these three points, the Bishops took stands and asked pene- 
trating questions that are consistent with the international law prin- 
ciples of military necessity, proportionality, avoidance of unneces- 
sary suffering, the prohibition on indiscriminate attacks, and retal- 
iation. They highlighted that the use of nuclear weapons could 
violate all notions of morality and international law. 


In summary, the Bishops have asserted that governments must de- 
fend their people from threats of armed aggression. Nuclear war 
must be prevented and rejected. Nuclear deterrence based on a 
balance of forces may be judged to be morally acceptable as long as it 
remains a step on the way toward progressive disarmament. Nuclear 
weapons cannot be used offensively, defensively, or in retaliation to 
destroy cities or produce mass slaughter of civilians. The deliberate 
initiation of nuclear warfare on however restricted a scale cannot be 
morally justified. A nuclear response to either a conventional or 
nuclear attack that goes beyond legitimate defense is not justified. 
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Finally, while they reserve judgment on the limited use of counter- 
force nuclear weapons, they will remain skeptical about such use 
until many questions are answered. 


The Bishops did not completely ignore political reality when they 
condemned nuclear war and called for negotiation and disarmament: 


The fact of a Soviet threat, as well as the existence of a 
Soviet imperial drive for hegemony, at least in regions of 
major strategic interest, cannot be denied. The history of 
the Cold War has produced varying interpretations of 
which side caused the conflict, but whatever the details of 
history illustrate, the plain fact is that the memories of 
Soviet policies in Eastern Europe and recent events in Af- 
ghanistan and Poland have left their mark in the 
American political debate. Many people are forcibly kept 
under communist domination despite their very manifest 
wishes to be free. Soviet power is very great. Whether the 
Soviet Union’s pursuit of military might is motivated 
primarily by defensive or aggressive aims might be 
debated, but the effect is nevertheless to leave pro- 
foundly insecure those who must live in the shadow of 
that might. 


Americans need have no illusions about the Soviet 
system of repression and the lack of respect in that system 
for human rights or about Soviet covert operations and 
pro-revolutionary activities. 


It is one thing to recognize that the people of the world 
do not want war. It is quite another thing to attribute the 
same good motives to regimes or political systems that 
have consistently demonstrated precisely the opposite in 
their behavior. There are political philosophies with 
understandings of mortality so radically different from 
ours that even negotiations proceed from different 
premises, although identical terminology may be used by 
both sides. This is no reason for not negotiating. It is a very 
good reason for not negotiating blindly or naively.'*! 


The United States actively pursues negotiation with the Soviet 
Union. In the absence of mutual and verifiable nuclear disarmament, 
it has practiced nuclear deterrence. In order for nuclear deterrence 
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to work, it must be mutual. If the United States were to reject its pre- 
sent policy and embrace the Bishops’ views, deterrence would 
become unilateral. The United States would no longer be able to 
forestall or keep in check the Soviet threat. The Soviet Union and 
other nations with nuclear capability would have the power to 
blackmail the United States and its allies with nuclear weapons. The 
preventative threat of mutual destruction would vanish. The con- 
ventional power of the United States would be overshadowed by the 
nuclear power of the Soviet Union. In rejecting the means necessary 
to avert such aggression on moral grounds, the United States would 
be powerless to fulfill its moral obligation to defend its people from 
unjust aggression. This position is politically untenable. 


The Bishops have made absolutely clear to nations that they con- 
demn nuclear war and demand that nations engage in bilateral, veri- 
fiable nuclear disarmament. 


The Bishops spoke not only to nations and political leaders, but 
also to individuals. What do the Bishops ask of people? What moral 
challenge is the individual soldier asked to face? Did the Bishops give 
the necessary moral guidance for people to make the choices they re- 
quest? 


These questions have great implications for the military. Roman 
Catholics comprise thirty percent of the Army, Navy, Air Force, and 
Marine Corps.'*? Forty percent of the students at the service 
academies are Roman Catholic.'** The Bishops have issued their 
moral challenge to these individuals as members of their faith. 


Individual soldiers who are Roman Catholic are confronted with a 
serious choice. If they are going to follow the Bishops’ teaching, they 
will be compelled in conscience to disobey an order to fire a counter- 
value nuclear weapon. An individual may have no crisis of con- 
science during times of peace. If, however, he is serving in a position 
in which he could be ordered to launch a countervalue nuclear 
weapon, how would he respond if the order were issued? Until the 
time arrives, the answer to that question will not be known. By the 
same token, no Roman Catholic can morally issue an order to launch 
countervalue nuclear weapons. The same choices, tensions, and 
questions apply to those issuing orders. 
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The Bishops failed to enlighten individual soldiers on how to dis- 
cern before attack whether the use of counterforce nuclear weapons 
will comport with the moral principle of proportionality and 
whether the consequences of the attack will be morally acceptable. 
The Bishops have created moral questions for individuals about 
limited, counterforce nuclear war without giving them any clear, 
practical guidance on how to act morally or make moral judgments 
within this context. 


At the beginning of their letter, the Bishops stated that Catholic 
teaching on war and peace has two purposes: to help Catholics form 
their consciences and to contribute to the public policy debate about 
the morality of war.'** In fulfilling the demands of their pastoral 
ministry, they are required to speak to Catholics in a specific way 
and to the political community regarding public policy.'** With 
regard to the latter, the Bishops have addressed public policy in a 
comprehensive, lucid manner. The Bishops have failed to give 
Catholics clear, specific guidance regarding numerous questions. For 
example: If it is immoral to use nuclear weapons against cities, can a 
Roman Catholic serve in a position, in the peacetime Army, Navy, or 
Air Force, that calls for training in and the readiness to use such 
countervalue nuclear weapons? If the United States becomes engag- 
ed in a conflict and uses nuclear weapons first, would it be immoral 
for a Roman Catholic to continue to participate in its nation’s 
defense in any capacity? Are there any circumstances in which a 
Roman Catholic can work directly or indirectly with nuclear 
weapons? Would it be immoral for a Roman Catholic to launch a 
nuclear weapon whose target and destination are unknown to him? 
Would it be immoral for a military attorney, who is a Roman 
Catholic, to give a commander legal advice regarding the use of 
counterforce nuclear weapons? Would a military chaplain be bound 
to promulgate the Bishops’ teaching or would he be permitted to re- 
main silent, particularly if he ministers to a nuclear-capable unit? 


In addressing the men and women who work in defense industries, 
the makers of nuclear weapons, the Bishops stated: 


We do not presume or pretend that clear answers exist 
to many of the personal, professional and financial 
choices facing you in your varying responsibilities. In this 
letter we have ruled out certain uses of nuclear weapons, 
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while also expressing conditional moral acceptance for 
deterrence. !% 


As long as deterrence is a morally acceptable step along the way 
toward mutual disarmament, it is plausible that individuals may 
morally manufacture nuclear weapons. If arms negotiations are not 
being conducted and are not contemplated, does deterrence then 
become morally unacceptable? If deterrence becomes unacceptable, 
what are the moral ramifications for individuals, civilians as well as 
military personnel? The Bishops do not even allude to these ques- 
tions or pose answers. 


To men and women in the military service the Bishops stated: 


It is surely not our intention in writing this letter to 
create problems for Catholics in the armed forces. Every 
profession, however, has its specific moral questions and 
it is clear that the teaching on war and peace developed in 
this letter poses a special challenge anu opportunity to 
those in the military profession.!*7 


The Bishops have raised specific moral problems that strike at the 
very heart of the military profession. Can individuals prepare to do 
in peace that which would be immoral to do in war? How can in- 
dividuals serve in the military morally, obediently, and loyally, par- 
ticularly if there is a limited, counterforce nuclear war? It is in this 
realm that the Bishops have hedged, opening a Pandora’s Box for 
Catholic soldiers without giving them the wherewithal to answer 
these pressing moral questions. This lapse is a fundamental flaw in 
the letter. It is the primary responsibility of the Bishops to give con- 
crete moral guidance to their followers, not to give political advice to 
government leaders. The Bishops have failed to give to their people 
what is needed, have failed to fulfill their primary responsibility and 
goal. They have talked at great length about God’s challenge, but 
have failed to address realistically, clearly, and honestly the individ- 
ual’s response. 


2. The Bishops and Selective Conscientious Objection 


The overall moral position the Bishops have implicitly advocated is 
nuclear pacifism. How does this impact on the individual who elects 
to embrace that moral position? How does nuclear pacifism relate to 
United States law and Army personnel regulations? 
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The Bishops stated that they accept ‘‘the right in principle of a 
government to require military service of its citizens provided the 
government shows it is necessary.’’!** ‘‘At the same time, no state 
may demand blind obedience.’’'*® The Bishops reiterated their sup- 
port for general conscientious objection and for selective conscien- 
tious objection to participation in a specific war ‘‘either because of 
the ends being pursued or the means being used.’’!®° They called for 
legislative recognition and protection of both classes of objectors.'*! 


The Bishops advanced beyond Vatican Council II in respect to 
selective conscientious objection. The Council had called for general 
recognition and protection of persons who for reason of conscience 
refuse to bear arms, provided that they accept some other form of 
service to the human community.!* 


The United States has made provision for conscientious objectors 
from its birth as a nation. In 1775, the Continental Congress an- 
nounced its resolve to respect the beliefs of people who from 
religious principles could not bear arms in any war.'* This exemp- 
tion from military service was made during the Civil War, World War 
I, and World War II.'* The refusal to participate in war in any form 
has remained the basis of this exemption ever since.'!® 


The United States Congress has determined that it is more essential 
to respect a man’s religious beliefs and opposition to war in any form 
that to force him to serve in the armed forces.'® It is also true that 
exemption from military service based on conscientious objection is 
dependent upon the will of Congress and not upon the beliefs of the 
individual.'*? At no time has Congress recognized selective conscien- 
tious objection. 


United States law at this time does not require any person to be 
subject to combatant training and service in the armed forces if the 
person, by reason of religious training and belief, is conscientiously 
opposed to participation in war in any form.'®* Army regulations fur- 
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ther implement this statute by providing that no person in the Army 
will be granted conscientious objector status based solely upon 
policy, pragmatism, expediency, or objection to a particular war.'*® 
In the case of Gillette v. United States,” one of the petitioners was a 
Roman Catholic who objected to being drafted because he felt for 
moral reasons that the Vietnam war was unjust.?°! The Court upheld 
the Selective Service Act of 1967 and the law’s provision that re- 
quires objection to war in all forms.?°? The Court stated: 


Apart from the Government’s need for manpower, 
perhaps the central interest invelved in the administra- 
tion of conscription laws is the interest in maintaining a 
fair system for determining ‘‘who serves when not all 
serve.’’ When the Government exacts so much, the im- 
portance of fair, evenhanded, and uniform decision mak- 
ing is obviously intensified. The Government argues that 
the interest in fairness would be jeopardized by expansion 
of § 6(j) to include conscientious objection to a particular 
war. Their contention is that the claim to relief on account 
of such objection is intrinsically a claim of uncertain 
dimensions, and that granting the claim in theory would 
involve a real danger of erratic or even discriminatory de- 
cision making in administrative practice. 


A virtually limitless variety of beliefs are subsumable 
under the rubric, ‘‘objection to a particular war.”’ 


Moreover, the belief that a particular war at a particular 
time is unjust is by its nature changeable and subject to 
nullification by changing events.?% 


At the time of induction, those who are opposed to war in all forms 
can make their scrupples known. If it is discovered that their beliefs 
are sincere, they will not be compelled to serve. However, if the 
Bishops’s proposal for selective conscientious objection to both un- 
just wars and unjust means of warfare were implemented, numerous 
difficulties would arise. A conflict may begin as purely conventional. 
Mr. Smith is drafted and sent to Germany. After his arrival, counter- 
force nuclear weapons are used. The just war in which he was will- 
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ing to serve and which had theretofore utilized only just means has 
been markedly changed. He can no longer serve because he believes 
unjust means, nuclear weapons, are being used. What does the Army 
do with Mr. Smith now? What can be done if there are a thousand 
Mr. Smith’s in the theater of war? 


Who will be responsible for determining whether a war is just or 
not? Who will determine whether or not the means of waging war 
are just? Would the Bishops contend that nuclear weapons are the 
only unjust means? Would the use of napalm be unjust? If the United 
States were in a conflict with Mexico, would that be an unjust war 
for Mexican-Americans? The potential basis for selective conscien- 
tious objection are inexhaustible. The Selective Service System 
would collapse under the multitude of claims of selective conscien- 
tious objection. The system could not operate in a fair and objective 
manner. The Bishops have not ventured to suggest how Congress 
should draft a practical law enacting selective conscientious objec- 
tion. 


Congress has seen fit to grant an exemption from military service 
to those who normally believe it is wrong to engage in any war. This 
is an exemption, not a right, that could be repealed should circum- 
stances necessitate such an action. Unlike selective conscientious 


objection, it is not based on exterior circumstances that can change 
from day to day. Conscientious objection is based on a solid, interior 
conviction that war is wrong. It is an unchanging belief. That is the 
moral conviction Congress has chosen to protect and respect. 


Selective conscientious objection based on a claim of the use of un- 
just means would undermine the mission of the armed forces, par- 
ticularly during combat. A soldier could presumably always find a 
reason to object. If given a dangerous assignment, he might. 


For all the reasons stated in Gillette, selective conscientious ob- 
jection must be rejected. Selective conscientious objection based on 
unjust means presents a more serious threat because it is so depen- 
dent on ever changing circumstances. Objection based on unjust 
means of waging war injects uncertainty into the armed forces. The 
excellent soldier of today may become an objector and a liability 
tomorrow because he disapproves of the use of a particular weapon. 


Selective conscientious objection is not an alternative because it 
depends on the particular whims and idiosyncracies of each individ- 
ual. 


The Bishops have stated that a nation has the moral obligation to 
defend its people from unjust aggression. Individual soldiers are the 
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very instruments of that defense. If the United States is to fulfill that 
moral obligation, it must have soldiers who are disciplined, predict- 
able, and dependable to carry out the mission. Selective conscien- 
tious objection would undermine cohesion, discipline, and reliabili- 
ty. 


Nuclear pacifism, while not recognized by Congress or the courts, 
is a movement that is gaining momentum. Does nuclear pacifism pre- 
sent problems to the armed forces? What challenges lie ahead for the 
Army due to this moral position? 


3. The Army and Selective Conscientious Objection 


Army regulations provide that, in order to receive an appointment 
as a Commissioned or Warrant Officer in the Regular Army, the in- 
dividual must be willing to give unrestricted service to the United 
States. With the exception of a few categories of officers, a person 
cannot be a conscientious objector and must be willing to bear 
arms.?°4 


A newly commissioned officer will be designated in an initial 
specialty at the time of appointment. Appointment to a particular 
branch and specialty is made according to the needs of the Army. 
The individual’s desires are taken into account, but are not con- 
trolling.? 


The enlisted ranks are filled by individuals who voluntarily enlist 
or are drafted when the Selective Service System is operational. Per- 
sons who profess conscientious objection or religious scruples at the 
time of application, which preclude unrestricted assignment, and 
who desire to enlist as noncombatants are disqualified from enlisting 
but may request a waiver from the Commanding General, United 
States Army Recruiting Command.?°* An individual’s desires will be 
considered as much as possible in determining a Primary Military Oc- 
cupational Specialty. However, the needs of the Army will come 
first .2°7 
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By regulation, the Army provides a means of assessing the relia- 
bility of individuals being considered for and assigned to nuclear du- 
ty positions.2°* This program applies during peacetime and hos- 
tilities.2°° The U.S. Army Nuclear Surety Program, of which the Per- 
sonnel Reliability Program is a part, was established to provide 
policies and procedures and responsibilities for the safety, security, 
and reliability of nuclear weapons in the custody of the Army.?!° 
Commanders are required to remove from the nuclear surety pro- 
gram an individual whose reliability is suspect.?"' In the absence of 
disqualifying evidence, selection for training and assignment to 
nuclear duty will be based on a positive attitude toward duties 
involving nuclear weapons and the objectives of the Personnel 
Reliability Program.?!? The person who has been tentatively selected 
for nuclear duties will be interviewed by the immediate commander 
or designated representative. The commander must determine 
whether the individual has a positive attitude toward nuclear- 
related duties.?!* The individual is under an obligation to report 
promptly any factors or conditions that may adversely affect his per- 
formance or that of a fellow worker.?'* Disqualification from the 
Personnel Reliability Program will neither be considered an adverse 
personnel action nor an adverse reflection upon the individual?!® 


Nuclear pacifism, a form of selective conscientious objection, does 
not comport with Army personnel policies. Individuals who desire to 
serve in the Regular Army must be willing to give unrestricted ser- 
vice.?!6 Nuclear pacifism and unrestricted service are mutually ex- 
clusive and incompatible. If, at the time of enlistment or appoint- 
ment, an individual gives no thought to nuclear weapons, moral 
scruples or objections should be expressed during the required Per- 
sonnel Reliability Program suitably interview.?'’ An individual may 
involuntarily find himself assigned to a specialty and Branch?!® or 
Military Occupational Specialty?'® that requires him to perform duty 





208) .S. Dep't of Army, Reg. No. 50-5, Nuclear and Chemical Weapons and Material- 
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related to nuclear weapons. If an individual is opposed to performing 
nuclear-related duties, it is incumbent upon him to be honest and 
direct about his moral scruples during the suitability interview.?”° If 
an individual, already in the Personnel Reliability Program, develops 
a nuclear pacifist position, then his moral principles should dictate 
that he report, as required by regulation,??! that he no longer can 
serve in such a position. If an individual discloses these moral 
scruples during the suitabililty interview or should the scruples 
develop after admission to the Personnel Reliability Program, his dis- 
qualification will not be considered an adverse personnel action or 
reflect adversely upon him.?22 The Army provides individuals with 
the opportunity to make their moral scruples known without fear of 
punishment or retribution. It is the individual’s responsibility to be 
forthright. If an individual is later discovered to have been dishonest 
during the suitability interview or while in the Personnel Reliability 
Program, then punitive or adverse administrative action would be 
appropriate. Nuclear pacifists in nuclear-related duty positions 
undermine security and the mission. 


Nuclear pacifism appears to be a growing phenomenon. It is not a 
movement restricted to Roman Catholics or other religious groups. 
Many of these individuals may be willing to serve in positions that 
are of a conventional nature. When applying for enlistment or ap- 
pointment, an individual is not asked if he is opposed to the use of 
any or all nuclear weapons. Individuals in the Volunteer Army may 
be filling nuclear-related duty positions for the sake of job and 
material security; they may have no intention of launching a nuclear 
weapon if ever ordered to do so. If conscription is ever again used to 
fill the ranks of the military, individuals may fill nuclear positions 
deliberately to insure that nuclear weapons are not launched. Some 
individuals will not think about the consequences of firing nuclear 
weapons until they are ordered to launch them. It may be then that 
they realize they are in fact nuclear pacifists. In order to safeguard 
its mission, it may be necessary for the Army to develop questions to 
be asked of all persons applying for enlistment or a commission 
respecting moral or religious scruples about nuclear weapons. 


Law and Army regulations do not recognize any form of selective 
conscientious objection. Assignment of personnel to duty positions 
ultimately must serve the needs of the Army, not the individual. 





220AR 50-5, para. 3-13. 
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However, if nuclear pacifism becomes widespread, the Army may be 
required to reassess its personnel policies so that it can at least use 
nuclear pacifists in conventional warfare roles during time of war. 


The Bishops’ advocacy of selective conscientious objection is im- 
practical and begs many serious questions. Who is to determine if a 
war is just or unjust in nature? Who is to determine if the means of 
waging the war are just or unjust? If all Christians in the Western 
World opt for total pacifism, who will protect our nation and allies 
from ‘‘aggression, oppression, and injustice’’???° If the Bishops do 
not begin to answer these questions, and more, give clear moral 
guidance to their people, and thereby give legislators and the 
military a clear idea of how to carry out their duties and attempt to 
accommodate those with religious or moral scruples, then the 
answers may not be forthcoming. 


IV. CONCLUSION 


The challenge presented by nuclear weapons has not been met, 
although it can be observed that forty years have passed since 
Hiroshima and Nagasaki and nuclear weapons have not been used 
again. At least the nations of the world have avoided nuclear holo- 
caust thus far. 


Principles of customary international law, military necessity, pro- 
portionality, and avoidance of unnecessary suffering apply in dif- 
ferent manners to countervalue nuclear weapons and counterforce 
nuclear weapons. 


With respect to countervalue nuclear weapons, the policy of 
mutual deterrence is an inverse application of these principles. 
These rules of customary law keep nations in a stalemate. They 
make sense only in the context that mutual destruction is not worth 
unleashing the destructive forces of countervalue weapons. These 
rules of customary international law have always been applied dur- 
ing war to reduce destruction and carnage, to make conflict as 
humane as possible. For the first time these rules are being applied 
during an era of peace, or at least during the absence of conflict be- 
tween superpowers. If the nuclear arsenals of the United States and 
Soviet Union are unleashed, customary international law will be 
powerless to control countervalue warfare. Such rules of law only 





223Bishops’ Letter, supra note 89, at I.C.3, at 9. 
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matter to nations and governments that will survive war. Nuclear 
holocaust eviscerates law and morality. The only international legal 
value in countervalue nuclear weapons lies in their application 
through the practice of a balance of power and deterrence. Until na- 
tions can learn to trust each other and dismantle the countervalue 
nuclear stockpiles, the only safe alternative is to apply customary in- 
ternational law through the practice of mutual deterrence. 


Counterforce nuclear weapons could be utilized in accord with 
principles of military necessity, proportionality, and avoidance of 
unnecessary suffering. Army planning has incorporated these prin- 
ciples in its tactical nuclear doctrine. Such weapons may further the 
aims of international law. A conflict could be more limited in scope, 
area, and duration. A nation may quickly decide that it is better to 
negotiate than to risk a long-term war or nuclear holocaust. Nations 
must establish means of communicating prospectively so that, if con- 
flict ensues and counterforce nuclear weapons are used, the adver- 
sary will not mistakenly instigate countervalue nuclear war. 


The American Roman Catholic Bishops’ pastoral letter is an impor- 
tant omen to observe and study because it influences many people 
and voices opinions shared by many outside their Church. In their 
application of theological and moral doctrine to countervalue 
nuclear warfare, the Bishops parallel the traditional application of 
customary international law principles. However, they do not see 
how those same principles function through the policy of mutual 
deterrence. They are willing to accept deterrence only as a step 
toward mutual disarmament. Even if the nuclear stockpiles are re- 
duced to nothing, how long can lack of trust and the knowledge of 
how to construct such weapons be kept in Pandora’s Box? With 
respect to counterforce nuclear weapons, the Bishops doubt that 
their use could be controlled. They doubt that they could be used 
proportionally and without causing disproportionate loss of civilian 
life and damage to the environment. Plans have been drawn up for 
their use, plans devised according to principles of customary inter- 
national law. Being limited in capacity, imperfect human beings can 
only make plans that fall short of absolute certainty. If the Bishops 
are awaiting certainty before they decide to absolutely condemn or 
absolve limited, counterforce nuclear weapons, they will have to 
wait forever. All that people can hope for is that nations will adopt 
Protocol I and apply its rules not only to conventional warfare, but 
to limited, counterforce nuclear warfare as well 


People are terrified of nuclear holocaust and nuclear weapons. 
They are looking for guidance on what to do as individuals in peace 
and war. The Roman Catholic Church has been an institution that 
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has given people concrete moral directives for centuries. The 
American Roman Catholic Bishops wrote their letter to give guid- 
ance to their people. They failed. They hedged and hid behind words 
like ‘we do not presume.’’?*4 They stated: ‘‘It is surely not our inten- 
tion in writing this letter to create problems for Catholics in the 
armed forces.’’??5 Nearly twenty years ago, Vatican II taught that 
Christians cannot engage in countervalue warfare of any kind. The 
Bishops only echoed that teaching. The Bishops set out to give moral 
guidance to individuals but created instead only more confusion. 
While individuals of conscience would rejoice over disarmament and 
the removal of the nuclear threat, they realize that, if it is ever to oc- 
cur, it will take many years. While living with the threat, many 
many wonder what will happen to their immortal souls if they must 
order nuclear missiles to be launched or must carry out the order. 
They look to their religious leaders for answers so they can make the 
choice responsibly. These people may fear death in no matter what 
guise it comes, but going to meet their God, having violated his law, 
is the ultimate fear. The Bishops are charged, within their Church 
and faith, with guiding the immortal souls of individuals. The 
Bishops gave a lucid commentary on theology as applied to politics 
and military strategy. They devised a marvelous schema for de- 
molishing all means of warfare, conventional and nuclear. In the 
final analysis, they failed because they left their people stranded in 
uncertainty. 


The Bishops came very near to openly advocating nuclear 
pacifism; it is implied in all that they write. However, short of an 
open declaration of that position, they advocated legislation exempt- 
ing selective conscientious objectors from wars that they deem to be 
unjust and wars in which unjust means are employed. American law 
does not recognize selective conscientious objection. It is a solution 
that is unworkable. It has been rejected by the Supreme Court and 
Congress. Personnel who have moral scruples about nuclear 
weapons are not assigned to nuclear related duties for reasons of 
security. Army personnel who screen individuals before admitting 
them to the Personnel Reliability Program and who monitor individ- 
uals in the program cannot read minds. It is, therefore, incumbent 
upon individuals to express their moral reservations. 


The Army’s personnel regulations and Personnel Reliability Pro- 
gram are sound, when isolated from the question of nuclear 
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pacifism. The Army has promulgated the Personnel Reliability Pro- 
gram in order to insure the security and reliability of its nuclear mis- 
sion. The screening procedure is not a recognition of nuclear 
pacifism; individuals are dropped from the program for drug and 
alcohol abuse as well. It is a program aimed simply and solely at 
maintaining security and reliability. Those excluded or dropped from 
the program are not released from military service. They are re- 
assigned to other military duties, duties that could demand from 
them active service during armed conflict. 


However, the Army must prepare to deal with soldiers who 
emerge as nuclear pacifists during time of armed conflict. This con- 
cern should not be focused solely on Roman Catholics because the 
anti-nuclear movement transcends religious groups and particular 
faiths. 


Nuclear pacifism will not threaten the military mission and na- 
tional security if the conflict is of a conventional nature. If nuclear 
weapons of any type are used, soldiers who are nuclear pacifists 
could create numerous problems. Some may be willing to serve in 
positions totally divorced from nuclear weapons. Others may lay 
down their weapons and refuse to serve in any capacity. The latter 
group will believe that if they participate in any way they will be in- 
directly supporting the use of nuclear weapons. Indirect support is 
as morally culpable to them as direct support. Some soldiers may 
refuse to launch counterforce and countervalue nuclear weapons. 
Others may refuse to deliver supplies to nuclear-capable units. Some 
will refuse to serve at all. In the midst of conflict, such dissent could 
spell disaster for the military. 


The destructive potential of nuclear weapons evokes a wide range 
of human emotions. The thought of killing thousands of civilians at 
the touch of a button gives many people pause. Before the advent of 
nuclear weapons, individuals did not have to deal with such 
thoughts. Conventional warfare, as devastating as it can be, permits 
survival. Because nuclear weapons could produce universal holo- 
caust, individuals view future war from a different perspective. The 
Army and the other services must be prepared to deal with the emo- 
tion, doubts, and moral questions that surround the use of nuclear 
weapons. Ignoring these questions will not make them disappear. 


Nuclear pacifists are not exempt from military service; they are 
not opposed to all wars. Therefore, they do not come under the legis- 
lative exemption granted to conscientious objectors by Congress. 
These individuals will not give unrestricted service because of their 
moral convictions. The only personnel in the Army who are ques- 
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tioned about their attitudes regarding nuclear weapons are those 
who are going to be assigned to nuclear-related duties. The attitudes 
of all other personnel are not questioned or probed. If nuclear 
pacifists refuse to perform duties, the moral dissidents will appear in 
all branches and military occupational specialties. 


Moral dissent may be stronger among nuclear pacifists. If they 
believe that they are going to perish in nuclear holocaust, they will 
be more resolute in defending their moral beliefs. If they believe 
they are going to die, they will want to die knowing they can face 
their God without having betrayed their beliefs. 


The military cannot wait to confront nuclear pacifism and its 
variations until they surface during armed conflict. The military 
must act prospectively. All those who want to voluntarily join the 
military and those who may be drafted should be questioned about 
their attitudes regarding the use of nuclear weapons. Would they be 
willing to serve if countervalue weapons were used? Would they be 
willing to serve if counterforce weapons were used? Would they 
refuse to serve in any capacity if nuclear weapons were used? It 
must also be recognized that some soldiers will not know the answers 
to such questions. They may be searching for clear moral guidance so 
that they can resolve their moral dilemma. 


The anti-nuclear movement is growing. The American Roman 
Catholic Bishops exemplify one fraction of that cause. The military 
cannot afford to ignore it. 


International law will be of no help if countervalue nuclear 
weapons are unleashed. However, the same principles of inter- 
national law can be used to regulate counterforce nuclear strategy. 
The Army’s strategic planning for the use of counterforce weapons 
measures well against international law. The policymakers of the 
United States who seek mutual deterrence have applied interna- 
tional law principles well, although in a novel manner. They have 
kept nuclear holocaust at bay for nearly forty years. Law and policy 
with regard to conscientious objection is fair, sensible, and practical. 
The greatest failure to be noted is in the field of morality. The prob- 
lems have been raised, but real guidance has not been forthcoming. 
If war should come, it is the individual soldier of conscience who will 
suffer the most. He will want to be moral, do his duty, and do that 
which is right. He will not know what his ultimate duty is or what is 
morally right. His loyalties, emotions, and thoughts will be torn 
asunder. The American Roman Catholic Bishops have told the 
individual soldier that his nation must defend its people against un- 
just aggression. At the same time, he knows that the Bishops say 
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nuclear weapons should not be used against civilians, nor should 
they be used under other circumstances. What exact circumstances? 
He has not been told. So, he is torn between one moral duty, to de- 
fend his nation, and the moral duty to defend it only with just 
means. Had the Bishops fulfilled their moral obligation to give clear 
moral guidance, even if that meant openly embracing nuclear paci- 
fism, the individual soldier would at least have had a clearly defined 
choice. 


This crisis of conscience may not occur until a war has begun and 
nuclear weapons are used. The soldier will then face, not an abstract 
crisis, but one that is real and demands some choice. He will have to 
decide in a virtual vacuum because his spiritual mentors would not 
presume to give guidance. This uncertainty could threaten national 
security. 


The ultimate challenge of nuclear weapons, to live in peace or die, 
has not been met. The challenge may have only been postponed. If 
nations are to survive, their leaders must continue to negotiate, but 
they all must learn to do so in honesty and trust. They must re- 
nounce foisting their brand of peace on other nations. They must 
ultimately learn to define the words peace, justice, and human rights 
in the same way. The more time that passes without such agree- 
ments, the more likely it is that nations and their peoples will come 
to accept this ultimate threat as the status quo and become com- 
placent and falsely secure in the notion that it hasn’t happened yet 
so it never will. 


Since 1945, nuclear weapons have not been used. There is still 
time for nations to disarm so that they will never be used again. Let 
it not be forgotten, that amidst all the horrors that escaped from 
Pandora’s Box, the last spirit to emerge was Hope. 
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AERIAL INTRUSIONS BY CIVIL AND 
MILITARY AIRCRAFT IN TIME OF PEACE 


by Major John T. Phelps II* 

This article examines the nature of military and civil aerial intru- 
sions into the airspace of other states. It explores the acceptable 
responses under international law that an overflown state may 
make in response to an aerial violation of its territorial sovereign- 
ty. This article concludes that force may be used against military 
intruders but a requirement to warn and an opportunity to turn 
away or land exists under certain circumstances. Force may not be 
used against civil aerial intruders unless in self-defense as defined 
in the United Nations Charter. 


‘We state, in the Soviet territory the borders of the Soviet Union 
are sacred’”’ 


Soviet Foreign Minister Andrei Gromyko in justifying the 
destruction of Korean Airliner Flight 007 and its 269 


passengers and crew.! 


I. INTRODUCTION 
A. THE KOREAN AIRLINES 007 INCIDENT 


The issue of the sovereignty of a nation’s airspace was put to the 
test on August 31, 1983 at 1400 hours Greenwich Mean Time (GMT), 
when a Korean Air Lines Boeing 747, Flight 007, departed from John 
F. Kennedy International Airport for a flight to Seoul, Republic of 
Korea. It made one scheduled stop at Anchorage, Alaska for refuel- 
ing and a crew change. It carried 269 passenges and crew for the 
final flight to Seoul.2 The passengers represented 14 different na- 
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tions and included Congressman Lawrence P. McDonald, a Member 
of the U.S. House of Representatives.* 


Shortly after its departure from Anchorage, Korean Airlines 
Flight-007 began deviating to the right, north, of its assigned flight 
path. This gradual deviation caused it to penetrate the airspace 
above the territorial waters of the Soviet Union as well as portions of 
Soviet territory on the Kamchatka Peninsula and Sakhalin Island.‘ 
Upon contacting air traffic control on Tokyo, Japan, the pilot of 
KAL-007 gave his position as east of Hokkaida, Japan; in fact, he was 
off course by more than 100 miles.5 This transmission occurred at 
1709 hours (GMT), well after Soviet radar had begun tracking 
KAL-007, and approximately 78 minutes before Soviet fighters at- 
tacked the airliner.® 


Soviet radar units began tracking the airliner at approximately 
1600 hours (GMT). On two separate occasions, Soviet fighters were 
dispatched to intercept the intruder. At 1812 hours (GMT), a Soviet 
pilot reported that he had visual contact with the aircraft. At 1826 
hours (GMT), the Soviet pilot reported that he had fired an air-to-air 
missile and that the target was destroyed. Twelve minutes later, the 
Korean airliner disappeared from the radar screen.” 


The last transmission from KAL-007 advised Tokyo Air Traffic con- 
trol that they were undergoing rapid decompression. There was no 
indication that the pilot knew that the reason for the decompression 
was that the aircraft had been hit by an air-to-air missile.* 


KAL-007 crashed and sank in the Sea of Japan somewhere south- 
west of Sakhalin Island. There were no survivors.® Search and rescue 
efforts by the Soviet Union, Japan, Republic of Korea, and the 
United States resulted in the recovery of fragmentary pieces of the 
airliner, several items of personal property belonging to passengers, 
and portions of the bodies of three adults and one child.!° 





3Jd. at 6. 
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*/d. at 3. 
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B. INTERNATIONAL REACTION TO THE 
KAL-007 INCIDENT 


World reaction to the destruction of a civilian airliner by Soviet 
military aircraft was swift and highly critical. In outlining the 
American response to the attack, President Ronald Reagan called it a 
‘crime against humanity’’ and an “‘atrocity.’’!! On September 2, the 
Australian Minister of Foreign Affairs, Bill Hayden, stated: 


There is no circumstance in which any nation can be justi- 
fied in shooting down an unarmed civilian aircraft serving 
no military purpose. The fact that an aircraft may have 
strayed into Soviet airspace and the fact that the Soviet 
Union refuses to recognize the existence of the Republic 
of Korea provide no justification for an attack on the air- 
craft.!? 


A spokesman for the French government said that the attack on the 
airliner ‘‘placed in question the principles which govern interna- 
tional relations and respect for human life,’’ while the Italian gov- 
ernment referred to it as ‘‘a mad gesture of war.’’!* Similar protests 
and statements were issued by governments throughout the world, 
including the Vatican and the People’s Republic of China.'* 


In a letter to the President of the United Nations Security Council 
Charles M. Lichenstein, the Acting Permanent Representative of the 
United States stated: 


The United States Government considers this action of 
Soviet military authorities against a civil air transport 
vehicle a flagrant and serious attack on the safety of inter- 
national civil aviation. 


This action by the Soviet Union violates the funda- 
mental legal norms and standards of international civil 
aviation. These norms and standards do not permit such 
use of armed force against foreign civil aircraft. There ex- 
ists no justification in international law for the destruc- 
tion of an identifiable civil aircraft, an aircraft which was 
tracked on radar for two-and-one-half hours, and which 
was in visual contact of Soviet military pilots prior to be- 
ing deliberately shot down. 





"Dep't St. Bull., Oct. 1983, at 1, 6-7. 
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It is the considered position of the Government of the 
United States of America that this unprovoked resort to 
the use of force by the Soviet military authorities in con- 
travention of International Civil Aviation Organization 
standards and the basic norms of international law must 
be deplored and condemned by the international commu- 
nity and by world public opinion.'® 


C. THE SOVIET RESPONSE 


The initial Soviet response on September 1, 1983 was that an un- 
identified aircraft had twice violated Soviet airspace and had ig- 
nored attempts by Soviet interceptors to guide it to a Soviet airfield 
for a landing. The report further said that the aircraft was operating 
without navigation lights. There was no mention of the airliner being 
attacked and destroyed by Soviet aircraft. The next day, the Soviets 
announced that their aircraft had fired tracer shells to warn the air- 
craft but that the aircraft had ignored the warning and continued its 
flight.'° It was not until September 6 that the Soviets announced 
that, after attempts to communicate with the intruder on the inter- 
national emergency frequency, 121.5 megacycles (MHz), and after 
tracer shells had been fired across the path of the intruder, did the 
pilot fulfill ‘‘the order of the command post to stop the flight.’’!” 


The Soviet News Agency TASS asserted that the attack on the air- 
liner was ‘‘fully in keeping with the law on the state border of the 
USSR”’ and that the Soviet Union would ‘‘continue to act in keeping 
with [Soviet] legislation’’ as the Soviet Union had a right to protect 
its borders and its airspace.'* 


In a preliminary report of the Soviet Accident Investigation Com- 
mission, the Soviets concluded that the deviation by KAL-007 was a 
‘*preplanned intelligence gathering and provocative mission’’ by the 
United States and Korea.'® The Soviet report alleged that KAL-007 
had been in contact with a United States Air Force RC-135 recon- 
naissance aircraft and that the two aircraft flew together for some 
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time.”° The report noted that the aircraft was flying over strategic 
areas of the Soviet Union.?! 


Concerning the interception, the Soviet report stated: 


The second interception took place in the vicinity of 
Sakhalin Island. The intruder aeroplane was still flying 
with its navigation and strobe lights switched off and the 
cabin lights extinguished. Interception procedures were 
initiated at 22.16 Moscow time on 31 August 1983 (06.16 
local time on 1 September 1983) when the intruder 
aeroplane crossed the State frontier. During the intercep- 
tion the intercepting aircraft flashed its light repeatedly 
and rocked its wings to attract the attention of the in- 
truder aircraft’s crew. At the same time the interceptor 
endeavoured to establish radiocommunication on the 
emergency frequency of 121.5 MHz. 


The intruder aeroplane did not respond to the actions of 
the interceptor. 


On the order of the ground control unit the interceptor, 
in addition to the procedures already described, fired four 
warning bursts of tracer shells from its guns at 22.20 
Moscow time on 31 August 1983 (06.20 Sakhalin time on 1 
September 1983). Altogether 120 shells were fired. The in- 
truder aircraft did not react to this action either. 


Having concluded that the unknown intruder aeroplane 
was an intelligence aircraft, the Area Air Defence Com- 
mand decided to terminate its flight. On instructions from 
the ground control unit the pilot of the SU-15 interceptor 
launched two rockets at the intruder aeroplane at 22.24 
Moscow time on 31 August 1983 (06.24 Sakhalin time on 1 
September 1983) over the territory of the USSR and turn- 
ed back to its base aerodome.?? 





2°Jd. at 3. The United States admitted that an RC-1353 reconnaissance aircraft had 
been operating off the Kamachatka Peninsula for the purpose of monitoring Soviet 
compliance with the SALT treaties. The Soviet claim that it was an a joint mission 
with KAL-007 was denied. The United States pointed out that the two aircraft were 
no closer than 75 nautical miles and that, at the time of actual interception of 
KAL-007, the RC-135 had been at its base in Alaska for over one hour. The United 
States argued that no military pilot using proper intercept procedures could mistake a 
Boeing 747 airliner with an RC-135 military reconnaissance aircraft. Dep't St Bull., 
Oct. 1983, at 1, 19. 

*IReport of ICAO Fact-Finding Invest. 1, App. F at F-6 (Dec. 1983). 

22]d. at F-6. 





MILITARY LAW REVIEW [Vol. 107 


In justifying the interception and attack, the report stated: 


The intruder aeroplane’s penetration of USSR airspace 
resulted in the violation of Soviet law, the 1944 Chicago 
Convention and the Standards of ICAO [International Civil 
Aviation Organization]. The actions of the crew of the in- 
truder aeroplane, which conflicted with the provisions of 
national and international legal rules governing the con- 
duct of international flights by civil aircraft, in conjunc- 
tion with other circumstances, led to the conclusion that 
this violation of the State frontier of the USSR was pre- 
planned.” 


The Soviet report concluded: 


The actions of the Soviet anti-aircraft defence intercep- 
tors were conducted in strict conformity with current 
Soviet legislation and the provisions set out in AIP [Air- 
man’s Information Publication] USSR. The intruder aero- 
plane ignored the actions of the intercepting fighters and 
altered its heading, altitude and flight speed, which pro- 
ves that the crew was in full control of the flight. In view 
of the complete refusal of the intruder aeroplane to obey 
the instructions given by the Air Defense aircraft, the in- 
truder aeroplane’s flight was terminated on orders from 
the ground.”4 


The Soviet explanation was contradicted by intercepted tape 
recordings of transmissions between the interceptors and their 
ground control unit. These tapes were played before the United Na- 
tions Security Council on September 6, 1983 by the U.S. Am- 
bassador, Jeane Kirkpatrick. The tapes revealed that, contrary to 
the Soviet reports, the interceptor pilot reported on three separate 
occasions that the airliner’s navigation lights were on. At no time did 
the pilot report firing any tracer rounds as a warning; the only 
reported firing was the launch of two missiles. The Soviets alleged 
that the interceptor pilots tried to communicate with the airliner by 
visual signal and radio. Yet, at no time did the tapes indicate that the 
interceptor pilots reported to the ground control unit any attempt to 
communicate with the airliner by radio or aerial maneuver. Am- 
bassador Kirkpatrick suggested that Soviet military aircraft are tech- 
nically incapable of communicating on the international emergency 





23Jd. at F-7. 
*4Id. at F-15. 


260 





1985] AERIAL INTRUSIONS IN TIME OF PEACE 


frequency. The tapes showed that the interceptor which attacked 
KAL-007 had had the airliner in sight twenty minutes before firing 
the missiles. At no time did the pilot on his own initiative or at the 
request of the ground control unit attempt to visually identify the 
aircraft as civilian or military, nor was there an attempt to examine 
the aircraft’s markings. The only recorded attempt at identification 
was the use of electronic interrogation by the IFF (identify friends or 
fies) system. However, only military aircraft carry this system and a 
civilian airliner would not respond to electronic interrogation of this 
type.25 


D. INTERNATIONAL ACTION 
AGAINST THE SOVIET UNION 


The Soviet explanation was rejected by the majority of nations. 
Many nations, in accordance with international practice, imposed 
sanctions against the Soviet Union. The United States reacted by 
suspending negotiations in a number of cultural, economic, and 
scientific areas.2 The ban on the Soviet airline, Aeroflot, was re- 
affirmed and several Aeroflot offices in the United States were clos- 
ed.27 Canada, Japan, Switzerland, most NATO countries, and a 
number of other nations imposed a ban on Aeroflot landings for 
periods ranging from 14 to 60 days.?® 


In the private sector, the International Federation of Air Line 
Pilot’s Associations, representing some 57,000 affiliated members 
from 67 countries, passed a recommendation that its members not 
fly to the Soviet Union for a period of 60 days. Numerous national 
airline pilot associations followed suit with Finnish, British, Dutch, 
West German, Irish, French, and Spanish pilots refusing to fly to the 
Soviet Union.”* 


On September 12, 1983, nine members of the United Nations 
Security Council approved a draft resolution that provided in part: 


Gravely disturbed that a civil air liner of the Korean 
Airlines on an international flight was shot down by 





25Dep't St. Bull., Oct. 1983, at 1, 8-9. For a complete transcript of the tapes, see 
Report of ICAO Fact-Finding Invest. 1, App. D, at D-1 - D-4 (Dec. 1983). 

26Keesings Contemporary Archives 32513 (Nov. 1983) See also Dep't St. Bull., Oct. 
1983, at 1, 6-8. 

27d. 

28Keesings Contemporary Archives 32516 (Nov. 1983). 
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Soviet military aircraft, with the loss of all 269 people on 
board, 


Expressing its sincere condolences to the families of the 
victims of the incident, and urging all parties concerned, 
as a humanitarian gesture, to assist them in dealing with 
the consequences of this tragedy, 


Reaffirming the rules of international law that prohibit 
acts of violence which pose a threat to the safety of inter- 
national civil aviation, 


Recognizing the importance of the principle of terri- 
torial integrity as well as the necessity that only interna- 
tionally agreed procedures should be used in response to 
intrusions into the airspace of a State, 


Stressing the need for a full and adequate explanation 
of the facts of the incident based upon impartial investi- 
gation, 


Recognizing the right under international law to ap- 
propriate compensation, 


1. Deeply deplores the destruction of the Korean air 
liner and the tragic loss of civilian life therein; 


2. Declares that such use of armed force against inter- 
national civil aviation is incompatible with the norms gov- 
erning international behaviour and elementary consider- 
ations of humanity; 


3. Urges all States to comply with the aims and objec- 
tives of the Chicago Convention on International Civil 
Aviation;*". ... 


The draft was approved by the United States, the United Kingdom, 
France, Jordan, Malta, the Netherlands, Pakistan, Togo, and Zaire. It 
was opposed by Poland and the Soviet Union which, for the 116th 
time, used its veto in the Security Council.*! 





*Dep't St. Bull., Oct. 1983 at 1, 14-15. 

*!Keesings Contemporary Archives 3215-16 (Nov. 1983). Four countries: China, 
Guyana, Nicuragua, and Zimbabwe abstained in the vote. The Soviet permanent 
representative claimed that the resolution was merely an attempt by the United 
States to distract world attention from the persons responsible for the tragedy and 
that KAL-007 was used ‘‘as a shield for unsavory and inhuman operations.’’ /d. 
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Another international organization to consider the KAL-007 inci- 
dent was the International Civil Aviation Organization (ICAO), head- 
quartered in Montreal Canada. The ICAO was created by Article 43 
of the Convention on International Civil Aviation of 1944,3? also 
known as the ‘‘Chicago Convention,’’ for the purpose of aiding in 
the planning and development of international civil aviation.** The 
ICAO, working through its two sub-groups, the Air Navigation Com- 
mission* and the Air Transport Committee,*® has created a frame- 
work for the functioning and control of international aviation among 
member nations. An affiliate organization of the United Nations,** 
the ICAO is the only major international organization devoted to the 
development of international aviation. 


The ICAO considered the KAL-007 incident at the request of 
Canada and the Republic of Korea. The ICAO Council met in Extra- 
ordinary Session on September 15 and 16, 1983 to consider the inci- 
dent.37 On September 17, the Council adopted a resolution which 
provided in part: 


HAVING CONSIDERED the fact that a Korean Air Lines 
civil aircraft was destroyed on September 1, 1983, by 
Soviet military aircraft, 


EXPRESSING its deepest sympathy with the families be- 
reaved in this tragic incident. 


URGING the Soviet Union to assist the bereaved families 
to visit the site of the incident and to return the bodies of 
the victims and their belongings promptly. 


DEEPLY DEPLORING the destruction of an aircraft in 
commercial international service resulting in the loss of 
269 innocent lives. 


RECOGNIZING that such use of armed force against in- 
ternational civil aviation is incompatible with the norms 
governing international behaviour and elementary con- 
siderations of humanity and with the rules, Standards and 
Recommended Practices enshrined in the Chicago Con- 
vention and its Annexes and invokes generally recognized 


legal consequences. 





32Chicago Convention on International Civil Aviation, 61 Stat. 1180 (1944); T.I.A.S. 
1591: 15 U.N.T.S. 295. 

33Jd. at Art. 44. 

%4Jd. at Arts. 56-57. 

35J/d. at Art. 54. 

369 M. Whiteman, Digest of International Law 393 (1968). 

37ICAO Bull., Nov. 1983, at 10. 
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REAFFIRMING the principle that States, when inter- 
cepting civil aircraft, should not use weapons against 
them. 


CONCERNED that the Soviet Union has not so far ac- 
knowledged the paramount importance of the safety and 
lives of passengers and crew when dealing with civil air- 
craft intercepted in or near its territorial airspace. 


EMPHASIZING that this action constitutes a grave 
threat to the safety of international civil aviation which 
makes clear the urgency of undertaking an immediate and 
full investigation of the said action and the need for fur- 
ther improvement of procedures relating to the inter- 
ception of civil aircraft, with a view to ensuring that such 
tragic incident does not recur. 


(1) DIRECTS the Secretary General to institute an in- 
vestigation to determine the facts and technical aspects 
relating to the flight and destruction of the aircraft and to 
provide an interim report to the Council within 30 days of 
the adoption of this Resolution and a complete report dur- 
ing the 110th Session of the Council** 


The International Civil Aviation Fact Finding Investigation sanc- 
tioned by the resolution was completed in December 1983. In con- 
sidering the reasons why the airliner may have been off course, the 
report dismissed as too unlikely to warrant further investigation the 
possibilities of unlawful interference, crew incapacitation, and ex- 
tensive avionics/navigation systems failure or malfunction. They 
also dismissed as implausible the theory raised by some that the 
airliner had been deliberately flying off course to save fuel®® Based 
upon Soviet reports and observations by Japanese civil and defense 
force radar,“ the report found no records of any such previous 
deviations. The report also discounted Soviet allegations that the 
airliner was on an intelligence-gathering mission. The Soviets had 
alleged that KAL-007 had delayed its departure time to coordinate 
with American intelligence aircraft and satellites. The report found 
that the depatrue was timed instead to coordinate with a naviga- 
tional satellite’s orbital position.*! The investigation concluded that 





%8Jd. at 10-11. 

Report of ICAO Fact-Finding Invest. 1, at 2 (Dec. 1983). 
Jd. at 33. 

"Id. at 36. 
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the most likely explanation for the course deviation of KAL-007 was 
crew error through the improper use and programming of naviga- 
tional equipment. The report noted that this type of error assumed 
‘‘a considerable degree of lack of alertness and attentiveness on the 
part of the entire flight crew but not to such a degree that is un- 
known in international civil aviation.’’4? 


The ICAO also investigated the evidence concerning the identifi- 
cation, signalling, and communication procedures used by the 
Soviets during the interception and found that interceptions of 
KAL-007 had been attempted by USSR military interceptor aircraft, 
over Kamchatka Peninsula and in the vicinity of Sakhalin Island. 
Moreover, the USSR authorities had assumed that KAL-007 was an 
‘‘intelligence’ aircraft; therefore, they did not make exhaustive ef- 
forts to identify the aircraft through in-flight visual observations. 
KAL-007’s climb from FL 330 to FL 350 during the time of the last in- 
terception, a few minutes before its flight was terminated, was thus 
interpreted as being an evasive action, further supporting the pre- 
sumption that it was an ‘“‘intelligence’’ aircraft. As the ICAO was not 
provided any radar recordings, recorded communications or tran- 
scripts associated with the first intercept attempt or for the ground- 
to-interceptor portion of the second attempt, it was not possible to 
fully assess the comprehensiveness or otherwise of the application 
of intercept procedures, signalling and communications. Finally, in 
the absence of any indication that the flight crew of KAL-007 was 
aware of the two interception attempts, the report concluded that 
they were not.* 


Based upon the ICAO Fact-Finding Investigation, the ICAO’s 33 
member governing council voted 20 to 2, with 9 abstentions, to con- 
demn the Soviet Unions’ destruction of KAL-007 as violative of ac- 
cepted international practice. The resolution also condemned the 
Soviet’s failure to cooperate in the search and rescue efforts of other 
involved nations and with the ICAO investigation of the incident. 
Following the vote, the Soviet delegate withdrew a counter-resolu- 
tion accusing the United States and Japan of withholding infor- 
mation on the incident.“ 





42]/d. at 3. 
43]d. 
“4N_.Y. Times, Mar. 7, 1984, at A4, col. 2. 
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Il. INTERNATIONAL STANDARDS 
REGARDING SOVEREIGNTY 
OVER AIRSPACE 


A. DEVELOPMENT OF THE CONCEPT 
OF SOVEREIGNTY 


The destruction of KAL-007 and its 269 passengers and crew is 
rooted in the widely accepted principle of international law that 
every state has complete and exclusive sovereignty over the airspace 
above its territory and territorial waters. Although this principle has 
long been accepted by all nations and while essential to the problem 
of aerial intrusions, it is not the primary issue. 


The real issue involves not a question of sovereignty in the strict 
sense but the nature of the response to aerial intruders by the over- 
flown state. By its terms, complete and exclusive sovereignty im- 
plies an absolute right to take whatever action the offended state 
deems appropriate. However, this has not been the case both ac- 
cording to custom and agreement. Responses became dependent 
upon whether the aircraft were civilian or military, whether the air- 
craft were in distress, the apparent hostile or peaceful intentions of 
the aircraft, the existence of a state of war or peace, and the existing 
political climate. 


Historically, responses to unauthorized aerial intrusions have in- 
cluded indifference, forcing the intruder to leave the airspace or to 
land, control of the intruder’s movements until it exited the over- 
flown state’s airspace, and hostile action against the intruder. In ad- 
dition to such immediate remedies, resort to the local courts of the 
offended sovereign, international judicial and administrative ac- 
tions, and diplomatic measures have also been utilized. 


The issue of aerial sovereignty was given little attention until the 
early party of the twentieth century. When the brothers Montgolfier 
first sent aloft a silk balloon filled with hot air and carrying a rooster, 
a sheep, and a duck in 1783,** those witnessing the event did not en- 
vision the problems that aerial flight would create. Aerial flight was 
more of a curiosity than a serious mode of transportation, com- 
munication, or power. 


The threat to security posed by aerial flight was first demonstrated 
in the military context. Balloons were used for artillery spotting in 





**—D. Johnson, Rights in Airspace 7 (1965). 
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the French Revolution and, in 1849, the Austrians used bomb laden 
balloons during the siege of Venice. During the American Civil War, 
balloons were used to gather intelligence and for artillery spotting.** 
The military impact of a form of transportation that could easily 
cross defended borders was becoming increasingly apparent. By the 
turn of the century, the issue of sovereignty over airspace was the 
most discussed question in international aviation law. This question 
became critically important when the Wright brothers ushered in the 
age of powered flight. 


Prior to World War I, there were four main theories regarding 
aerial sovereignty. The complete sovereignty theory provided for ab- 
solute sovereignty over the airspace above a state. The free air 
theory envisioned the air as being the same as the high seas and open 
to all for use. The territorial air or navigable airspace theory provid- 
ed that a state had rights in the subjacent airspace up to a certain 
height and that above that height, the air was free to every state. 
The innocent passage theory provided for complete sovereignty, 
subject to the right of innocent passage for civil aircraft of all na- 
tions.*” 


At the 1906 meeting of the Institute of International Law, a pro- 
posal on aerial sovereignty was accepted by the Institute that was 
based in part on the free air and complete sovereignty theories. It 
provided for complete freedom of the air, subject to a right of self- 
defense for the overflown state. This same approach was again ap- 
proved by the Institute in 1911, when it also added that civil aircraft 
should bear markings identifying their civil nature and national 
origin.** 

During this period, there was a strong desire on the part of many to 
make travel through the air free to all nations. It was recognized that 
the benefits to commerce and communication would be greatly en- 
hanced by complete freedom. At the same time, it was recognized 
that the airways presented a great opportunity for military 
purposes. *® 


As powered flight became more prevalent, many nations began to 
reconsider the free-air theory. Aerial intrusions, while not serious, 
were occurring with greater frequency. Incidents of violence were 





46]. 

47] P. Keenan, A. Lester & P. Martin, Shawcross and Beaumont on Air Law 189 (3d 
ed. 1966) [hereinafter cited as Shawcross & Beaumont]. 

**Whiteman, supra at note 36, at 309. 

“Johnson, supra, at note 14. 
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rare, although it was reported that Russian border guards fired on a 
German balloon as it approached their borders.™ Incidents involving 
aerial intrusions were often processed in local courts as a violation of 
national law. Occasionally, the aircraft would be impounded and 
customs duties collected.®! 


An increase in the number of aerial intrusions along the border be- 
tween France and Germany, as well as increased tensions between 
the two countries, caused them to enter into an agreement in 1913 
regarding aerial intrusions. It provided that military aircraft could 
only overfly the territory of the other country if they had first ob- 
tained special permission. The only exception was if the aircraft 
were in distress. Civil aircraft were generally permitted to overfly 
the territory of the other party in non-prohibited areas.®? 


B. TREATMENT OF BELLIGERENTS 
IN WORLD WAR I 


World War I brought civil aviation to a halt in Europe; the skies 
belonged to military aircraft. Aerial flight became a question of air 
power, with each nation vying for control of the skies. Among the 
belligerent powers, the concept of sovereignty was lost to military 
aims. Instead, sovereignty evolved along with the rights of neutrals 
and belligerents in time of war. 


Unlike maritime practice, there was no right of belligerent entry 
into neutral airspace. The consequences to people and property 
below an aerial conflict in neutral skies was deemed to be too 
great.®* Allowing a belligerent to enter neutral airspace and conduct 
intelligence operations or combat operations against their opponent 
might also affect the neutrality of the neutral state in the eyes of 
other belligerents. Neutral states took the position that they had 
complete sovereignty over their airspace and that entry by a 
belligerent aircraft would not only be a violation of their neutrality, 
but of their sovereignty as well. The neutral states held that they 
had the right to prevent entry, by force if necessary, and the right to 
intern the aircraft and its crew for the duration of the war. This posi- 
tion was actively pursued and there were numerous incidents during 





°Lissitzyn, The Treatment of Aerial Intruders in Recent Practice and International 
Law, 47 Am J. Int'l Law 559, 561 (1953). 

5']d. 

52]/d. at 561. 

59J. Spaight, Air Power and War Rights 421 (3d ed. 1947). 
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which aircraft were fired upon and shot down by neutrals.* An ex- 
ception did develop for aircraft in distress, but they were still liable 
for internment.® Hostile resistance to aerial intruders was normally 
preceeded by a warning, but the Dutch noted that a warning was not 
required.* 


C. THE PARIS CONVENTION OF 1919 


Although the concept of sovereignty over airspace was closely tied 
to the right of neutrals in time of war, the practice in World War I 
established that a neutral nation had complete sovereignty over its 
airspace and could take action, including hostile action, to counter 
violations of its territorial airspace. In addition, the sudden increase 
in air power brought about by World War I demonstrated the need 
for a closer examination of the role of international civil and military 
aviation. The skies were no longer free. Nations began to realize the 
tremendous economic and military advantages in airpower. With the 
increasing importance of aviation came the need for regulation and 
definition. To this end, the Convention for the Regulation of Air 
Navigation of 1919,57 the Paris Convention, met. 


Article 1 of the Paris Convention provided: 


The High Contracting Parties recognize that every 
Power has complete and exclusive sovereignty over the 
air space above its territory. 


For the purpose of the present Convention the territory 
of a State shall be understood as including the national 
territory, both that of the Mother Country and of the col- 
onies, and the territorial waters adjacent thereto™ 


Article 1 purported to recognize the customary !aw of the time. 
While this is partially true, it is important to note that the customary 
law in regard to sovereignty did not arise from pre-World War I prac- 
tice regarding civil aviation, but came about as the result of the 
treatment of belligerent aircraft by neutrals during the war. Thus, 





“/d. at 504. 

*Lissitzyn, supra note 50, at 562. 

“Spaight, supra note 53, at 422. 

*Paris Convention for the Regulation of Air Navigation (1919), 11 L.N.T.S. 173 
hereinafter cited as Paris Convention of 1919}. 

§*f/d. at Art. 1. 

*Shawcross & Beaumont, supra note 47, at 190. 
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attempts to regulate civil aircraft in time of peace arose out of the 
customary law established during wartime and reflected world con- 
cern for protection from hostile intrusions. 


The impact of the war and the concern for security was reflected 
in the remainder of the Convention. Military aircraft were forbidden 
to enter foreign airspace without express authorization. If authori- 
zation was granted, they were accorded the same rights as warships. 
If they entered unintentionally or due to distress, they were not ac- 
corded these rights. Civil aircraft, except those engaged in sched- 
uled service, were afforded the right of innocent passage in time of 
peace.*! This right was limited by Article 3, which provided that, for 
military purposes or in the interest of public safety, a state could 
prohibit aircraft from overflying certain designated areas, provided 
that no discrimination was shown in favor of their own aircraft.® 
According to Article 4, an intruding aircraft that found itself above a 
prohibited area should promptly give a distress signal and land at the 
nearest airfield of the overflown state.* Annex H on customs allow- 
ed the overflown state to supervise the aircraft and impose penalties 
for violations of national law. 


The Paris Convention was the first serious attempt at international 
regulation of aviation. It provided the framework for the growth of 
civil aviation between the two world wars. It further defined the 
rights of sovereignty over airspace as applied to overflights by civil 
and military aircraft. 


For all of its accomplishments, the Paris Convention had its 
drawbacks. Only 38 states became parties to the Convention. Ger- 
many was excluded as she was from most of the world affairs in 
1919. The United States signed the Paris Convention, but did not 
ratify it. The Soviet Union did not sign the Paris Convention and con- 
tinued to adhere to its position that no aircraft was allowed to enter 
its airspace under any circumstances. 





“Paris Convention of 1919, Art. 32. 

*'Jd. at Arts. 2, 15. 

*2Paris Convention of 1919. 

*3]d. 

*“Lissitzyn, supra note 50, at 565. 

*°These states included Great Britain and the Dommions, nineteen European states, 
eight Latin American states, Iran, Iraq, Japan, and Siam. Johnson, supra note 45, at 
35-36. 

**W. Wagner, International Air Transportation as Affected by State Sovereignty 53 
(1970). 
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The primary failure of the Paris Convention, in the context of 
aerial intrusions, was its lack of discussion regarding the limits of 
response to an aerial intrusion by the overflown state, Civil aviation 
was in the embryonic stage of development prior to World War I and, 
as a result, a body of customary law concerning civil aviation had not 
yet developed. The only customary law regarding aerial intrusions 
was the practice that had evolved concerning the treatment of 
belligerent aircraft entering neutral airspace. The established 
customary law allowed for neutrals to prevent the entry of bel- 
ligerent intruders by force if necessary and, furthermore, force 
could be used without warning. This was hardly a standard compati- 
ble with the concept of civil aviation: The only provision directly 
dealing with aerial intrusion was Article 4. Although Article 4 called 
for a civil intruder upon discovery of itself over a prohibited area to 
land immediately, it did not specify what steps the overflown state 
was entitled to take in such circumstances. The Paris Convention 
provided a prohibition, but failed to define the means of enforce- 
ment or recourse for the overflown state. 


D. POST-WORLD WAR I AND WORLD WAR II 
PRACTICE 


Between the wars, there were no major incidents involving aerial 
intrusions by civil or military aircraft of major importance.*’ Conse- 
quently, very little developed in terms of customary law regarding 
sovereignty and aerial intrusions. A great many states passed na- 
tional laws affirming the right to complete and exclusive sovereignty 
over their airspace®* and a number of states provided for monetary 
fines and imprisonment for offending pilots.*® The imposition of 
penalties was often based upon whether or not the overflight was 
intentional or unintentional.”° This practice seemed to recognize 
that aerial navigation was not perfect and that pilot error, 
mechanical failure, weather, and other circumstances could result in 
the unintentional violation of aerial borders. It was reasoned that 
aerial intrusions resulting from these factors should not be made the 
subject of penalties. 





®7For a discussion of several incidents involving aerial intrusions between the wars, 
see Lissitzyn, supra note 50, at 566-67. 

**Wagner, supra note 66, at 53. 

*Lissitzyn, supra note 50, at 566. 
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As in World War I, the development of civil aviation in World War 
II assumed a lesser priority as a consequence of the emphasis on 
military air power. Most nations capable of commercial air traffic 
were active belligerents. The primary use of aviation was in support 
of the war effort.”' Civil aviation, such as it existed in Europe, was 
used primarily to further war aims.”* As in World War I, belligerent 
aircraft were prohibited from entering neutral airspace and were 
subject to being fired upon if they refused to leave or to land. There 
was no firm requirement that belligerent aircraft should be warned 
before being fired upon, although some neutrals required warning 
shots to be fired prior to hostile action being commenced.” 


E. THE CHICAGO CONVENTION OF 1944 


With the end of World War II in sight, the Aliied and neutral na- 
tions met to determine the nature of civil aviation following the ter- 
mination of hostilities. The result was the Convention on Interna- 
tional Civil Aviation of 1944,’* the Chicago Convention. Like the 
Paris Convention, the Chicago Convention reaffirmed the principle 
that every state has ‘‘complete and exclusive sovereignty over the 
airspace above its territory.’’"> Territory was defined as ‘‘the land 
areas and territorial waters adjacent thereto under the sovereignty, 
suzerainty, protection or mandate of such State.’’”® The Convention 
was made applicable only to civil aircraft, but it also prohibited the 
overflig!it by state aircraft of another nation’s territory without per- 
mission.77 The Convention provided for a general right of transit and 
stops for non-traffic purposes for non-scheduled air traffic.”* For 
scheduled airlines to operate over the territory of another state, 
special permission was required.’® For reasons of military necessity 
or public safety, contracting states were allowed to restrict or pro- 
hibit flights by aircraft over certain designated areas of their ter- 
ritory. Aircraft entering a restricted or prohibited area could be re- 
quired by the overiflown state to land as soon as practicable at a 
designated airfield within its territory.* Aircraft engaged in inter- 





See generally E. Emme, The Impact of Air Power (1959). 

72Spaight, supra note 53, at 395. 

7Lissitzyn, supra note 50, at 567. See also Spaight, supra note 53, at 420-60 for a 
discussion of belligerent and neutral rights as practiced during World War II. 
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76Jd. at Art. 2. 

77Jd. at Art. 3. 
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national air traffic were also required to bear nationality and regis- 
tration markings for identification purposes.*! 


The Chicago Convention did not grant any rights to intruding 
military aircraft as did the Paris Convention, which had accorded 
them the same rights as foreign warships. Like the Paris Convention, 
it failed to discuss how aerial intruders were to be treated by the 
overflown state. While Article 9 of the Chicago Convention per- 
mitted the overflown state to require the intruder to land, it did not 
specify how that is to be accomplished. More importantly, the issue 
of force was not discussed.*®? In addition, Article 9 dealt with flights 
over restricted or prohibited areas; it did not address the situation in- 
volving aerial intrusions into non-restricted and non-prohibited 
areas. This suggests that intruders into non-restricted and non-pro- 
hibited areas could not be required to land, but were merely under a 
duty to return to their original flight plan or exit the territorial 
airspace of the overflown state by the most expeditious means. 


It is difficult to understand why the Chicago Convention did not 
address these issues. The importance attached to the issue of sover- 
eignty, coupled with the rapid expansion of civil aviation following 
World War I, should have suggested the problems associated with 
aerial intrusions. The science of navigation had been by no means 
perfected. Human and mechanical error, as well as poor weather 
conditions, often resulted in aircraft being innocently and unknow- 
ingly hundreds of miles off course. The only precedent regarding 
aerial intrusions was the treatment of intrusions by belligerent air- 
craft into neutral airspace as established by customary practice in 
World War I. These practices would hardly form an appropriate stan- 
dard for dealing with civil intruders or even for military intruders in 
time of peace. 


Another failure of the Chicago Convention was the lack of par- 
ticipation by the Soviet Union. The Soviet delegation headed by An- 
drei Gromyko was recalled just days before the opening of the Con- 
vention. The Soviets gave as the reason for their non-participation 
the fact that the conference was to be attended by delegates from 
Spain, Portugal, and Switzerland, countries which did not maintain 
diplomatic relations with the Soviet Union.** Efforts by the United 





8\Jd. at Art. 20. 

®2But see Lissitzyn, supra note 50, at 568 n. 47 (citing Chauveau, Droit Aerin 49 
(1951), where it is suggested that Article 9 implies that an aerial intruder can be shot 
down in cases of resistance of attempted escape). 

*3Wagner, supra note 66, at 91. 
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States to procure Soviet participation failed. The United States, 
which favored complete freedom of the air, hoped to have the 
Soviets participate in the conference because the Soviets still main- 
tained their position that no other nation’s aircraft could enter 
Soviet airspace without specific authorization.** 


Two theories have been advanced to explain Soviet reluctance to 
participate in an attempt to regulate international civil aviation. The 
Soviets may have wished to develop their national air lines before 
entering into an agreement that would perhaps interfere with the 
development of their own commercial aviation industry. There may 
be some merit to this argument as the war with Germany had com- 
pletely devastated the Soviet Union. All Soviet efforts, particularly 
in the area of aviation, had been directed toward supporting the war 
effort.** It was impossible for the Soviet Union to develop their civil 
aviation industry under these conditions. 


The second and the most likely theory is that the Soviets did not 
wish to be bound by any international regulation of air navigation. 
They had refused to sign the Paris Convention and had instead 
enacted laws forbidding the entry of non-Soviet aircraft. The spectre 
of international aviation regulation impacting on their airspace did 
not appeal to the Soviets.** Likewise, the prospect of an interna- 
tional body charged with the regulation of international civil avia- 
tion, as proposed by Great Britain, Canada, and India, was an 
anathema to the Soviets,®7 who seemed determined to carve out 
their own rules for the regulation of Soviet territorial airspace. 


Perhaps the most critical drawback of the Chicago Convention lay 
in its timing. The Chicago Convention convened at a time when 
World War II was still raging. Naturally, only the allied and neutral 
nations were in attendance. The outcome in Europe, while favoring 
the Allies, was still not firmly decided. Japan was slowly being 
forced to retreat toward her home islands, but most military experts 
predicted that final victory would not be achieved for some time and 
at great cost. The fact that the Chicago Convention met at a time 
when most of the world was still at war could perhaps account for its 
failure to deal with the issue of aerial intrusions in time of peace. 
During the war, attacks on strictly civil aircraft had not been fre- 
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quent and did not involve the issue of sovereignty.** It was perhaps 
inconceivable to the delegates that hostile actions would take place 
against civil aviation in peacetime. Experience had not indicated 
that possibility. The delegates in all likelihood never considered the 
possibility of an occurrence like the KAL-007 disaster. 


Ill. AERIAL INTRUSIONS AND PRACTICE 
FOLLOWING WORLD WAR II 


The years following the end of World War II saw a dramatic rise in 
the number of aerial intrusions by civil and military aircraft. 
Responses to these intrusions ranged from no action to attacks by 
military aircraft on the intruder. As with many other aspects of 
world affairs, aerial intrusions were affected by the tensions be- 
tween the Soviet Union and the free world following World War II. 
The absence of Soviet participation in the Chicago Convention began 
to impact on international aviation. 


A. YUGOSLAVIAN ATTACKS ON AMERICAN 
‘ MILITARY AIRCRAFT 


Little more than a year after the end of World War II, the problem 
of aerial intrusions became a major issue. On two separate occasions, 
fighters from Yugoslavia attacked unarmed U.S. Army C-47 trans- 
port aircraft. The first incident occurred on August 9, 1946, when 
Yugoslav fighters forced a C-47 to crash in Yugoslavia following an 
aerial attack. A Turkish officer was wounded in the attack.*® The 
second incident occurred on August 19, when an unarmed C-47 was 
shot down; all five of its crew were killed.® 


There was never any question that both aircraft had entered Yugo- 
slav airspace. The United States maintained that the intrusion was 
due to bad weather.*! The Yugoslav government asserted that the in- 
trusions were for hostile reasons.*? The parties also disagreed as to 
the nature of the attack. The American position was that at no time 
did the Yugoslav interceptors direct either C-47 to land, but, instead, 
that the Yugoslav planes had attacked without warning. The 





**Spaight, supra note 53, at 394-418. 
8915 Dep’t St. Bull. 415-19 (1946). 
Jd. at 501-05. 
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Yugoslav response was silent as to the first incident, but alleged that 
they had invited the second C-47 to land and had been ignored.** 


The United States claimed that the Yugoslav action in firing on an 
unarmed military transport was ‘‘an offense against the law and the 
principals of humanity’’ and that an aircraft in distress due to 
weather conditions should be accorded the right of innocent pas- 
sage.** The United States further demanded compensation for the 
loss and the release of crew members being detained by Yugo- 
slavia.* 


Although the Yugoslav government maintained its position that 
the American pilots had refused to land, it did modify its position 
in regard to its future response to aerial intrusions. In a letter to the 
U.S. Ambassador, Marshal Tito informed the American government 
that they would no longer fire on transport aircraft, even if their in- 
trusion into Yugoslav airspace was intentional. If an aerial intrusion 
occurred, the intruder would be invited to land and, if he refused, 
steps would be taken through appropriate diplomatic channels. 
Hostile action would not be taken against the intruder.® 


The Yugoslav response established two principles in regard to 
military intruders. First, military aircraft in time of peace would not 
be fired upon without first being accorded the opportunity to land. 
Second, unarmed military transport aircraft would not be fired upon 
in time of peace under any circumstances. Intrusions by unarmed 
military transport aircraft would be handled through diplomatic 
channels without resort to the use of force if the aircraft refused to 
land. By analogy, it can be speculated that Yugoslavia would not fire 
upon a civil intruder and, at most, it would invite a civil intruder to 
land; a refusal to land would be treated as a diplomatic incident. 


B. SOVIET ATTACK ON A 
FRENCH AIRLINER 


The first serious incident involving a civil aircraft occurred on 
April 29, 1952, when an Air France airliner on a flight from Frank- 
furt to Berlin along the Berlin Corridor was attacked by two Soviet 





Jd. at 501-05. 

“/d. at 416-18. 
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**In regard to the first incident, the American pilot noted that the Yugoslav fighters 
had wobbled their wings. He took this as a signal to gain his attention. The Yugoslav 
said it was meant as a signal to land. Jd. at 502, 505. 

*"Id. at 505. _ 
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fighters. The French stated that the two MIG-15s had buzzed the 
airliner before making four separate attacks with cannon and 
machine gun fire. The attack resulted in injuries to several 
passengers and one crew member. French reports stated that the at- 
tack occurred inside the Berlin Corridor. The Soviets asserted that 
the airliner had violated East German airspace and had refused to 
obey orders to land after warning shots had been fired across its 
nose.%8 


In their response to the Soviet attack, the Allied High Commis- 
sioners in Germany stated: ‘‘Quite apart from these questions of 
fact, to fire in any circumstances, even by way of warning, on an un- 
armed aircraft in time of peace, wherever that aircraft may be, is en- 
tirely inadmissible and contrary to all standards of civilized 
behavior.’’®® 


The Soviets did not seem to draw any distinction between the civil 
or military nature of the aircraft. The prime consideration appeared 
to be that an aircraft had allegedly violated Soviet-controlled air- 
space. In a latter incident involving a Soviet attack on a Swedish 
military aircraft, the Soviets noted that 


if a foreign aircraft violates the State frontier and if a 
foreign aircraft penetrates into the territory of another 
Power, it is the duty of the airmen of the State concerned 
to force such aircraft to land on a local airfield and, in case 
of resistance, to open fire on it.! 


In reply to the Soviet statement, the Swedish government said: 


In fact, there are fundamental differences. While the 
orders of the Swedish Air Force are to turn off foreign air- 
craft by means of a warning, the Soviet Air Force has, 
according to its orders, to try to force the foreign aircraft 
to land. While the instructions of the Swedish Air Force 
mean that the foreign aircraft is not fired upon if it 
changes its course and flies away, the Soviet instructions 
seem to imply that the foreign aircraft is fired upon if it 
flies away instead of landing.!°! 


Throughout the 1950s, numerous incidents occurred involving 
confirmed and alleged penetrations of Soviet territorial or Soviet- 





*Keesings Contemporary Archives 12190 (1952). 
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controlled airspace. In the majority of incidents, there was a factual 
dispute between the parties as to whether a violation of territorial 
airspace had taken place, whether warning shots had been fired, 
whether the intruder had opened fire first, and whether the intruder 
had failed to obey instructions to land.'°? Based upon these inci- 
dents, the Soviet position became clear; they would not tolerate 
violations of their sovereign airspace regardless of whether the area 
was militarily sensitive or of the character of the aircraft. Hostile ac- 
tion would be taken against any civil or military intruder that re- 
fused to obey instructions to land. 


C. CHINESE ATTACK ON A BRITISH 
AIRLINER 


The 1950s saw two more serious incidents involving intrusions by 
civil airliners. On July 23, 1954, a British Cathay Pacific airliner fly- 
ing from Bangkok to Hong Kong was shot down by Chinese fighters. 
The airliner ditched in the sea. Two passengers were killed in the at- 
tack; several others drowned. The airliner’s pilot said that they had 
been attacked without warning and that the fighters were aiming at 
the fuel tanks. '!° 


The Chinese reported that they did not know that they had shot 
down an airliner. They claimed that, as a result of recent armed in- 
cidents with Nationalist Chinese forces, they mistook the airliner for 
a National Chinese military aircraft. They believed the aircraft to be 
on a mission to raid their military base at Port Yulin.’ In a note to 
the British government, they stated that ‘‘the occurrence of this un- 
fortunate incident was entirely accidental.’’ In addition to their 
apology, the Chinese agreed to pay compensation for all losses.'® 


By implication, the Chinese position appeared to be that, if they 
had been aware of the aircraft's civil nature, they would not have 
attacked. They did not adhere to the Soviet position that they were 
free to take whatever action they deemed appropriate against an in- 
truder. Their statements suggested that, had it been an unarmed 
military aircraft and not on ‘‘a mission of aggression,’’ they may 
have taken the Yugoslav approach or at least fired warning shots 
before attacking. 





‘For a discussion of other incidents involving aerial intrusions by military aircraft 
into Soviet airspace, see Lissitzyn, supra note 50, at 574-80. 
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D. BULGARIAN ATTACK ON AN 
ISRAELI AIRLINER 


One of the most widely discussed incidents involving an aerial in- 
trusion by a civil aircraft occurred on July 27, 1955, when an Israeli 
El Al airliner was shot down by Bulgarian interceptors killing all 51 
passengers and 7 crew members. The airliner was enroute from Lon- 
don to Israel via Paris, Vienna, and Istanbul.!®* The initial announce- 
ment by the Bulgarian government stated that the airliner had 
entered Bulgarian airspace and was fired upon by anti-aircraft fire 
from the ground. The report said that they opened fire because they 
were unable to identify the aircraft.'®’ 


Israel and a number of other governments protested to Bulgaria, 
demanding a full explanation and compensation for the loss of life. 
On July 30, 1955, an Israeli investigation team was allowed to ex- 
amine the wreckage. The findings revealed that the airliner had 
been shot down not by anti-aircraft fire as claimed by Bulgaria but 
by fighter aircraft. In addition, they reported that Bulgarian 
authorities had been extremely uncooperative and had tampered 
with the wreckage in order to remove incriminatory evidence.' 


On August 3, the Bulgarian government issued a statement ad- 


mitting that the airliner had been shot down by fighter aircraft and 
that they would be willing to pay compensation. The statement fur- 
ther claimed that the airliner had penetrated Bulgarian airspace to a 
point 25 miles in depth and had ignored signals to land prior to its be- 
ing shot down. !° 


Bulgaria later changed its position and disclaimed all responsibility 
in the incident. They proposed instead to make ex gratia payments 
in Bulgarian currency to the families of the victims.'"° In response to 
this change, the United States, Israel, and Great Britain filed appli- 
cations before the International Court of Justice against Bulgaria. 
While Bulgaria refused to submit to the jurisdiction of the Court and 
the cases were later dismissed, the Memorials submitted by each 
government provide the most comprehensive statements to date 
regarding aerial intrusions. 





16Keesings Contemporary Archives 14359 (1955). 
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The United States, which had nine citizens killed in the attack, 
concluded that, regardless of the airliner’s reasons for entering 
Bulgarianiairspace, the action by Bulgaria was completely unwar- 
ranted and in violation of all accepted international practices.''! The 
position of the United States is stated in its Memorial as follows: 


1. A safe alternative means that the airplane should 
either have been told from the ground, by voice radio, or 
by CW transmission, on an international radio frequency 
used by airplanes in flight, or it should have been told by 
the fighters intercepting it, that it was off course. It 
should then have been either escorted back to Yugoslavia 
or given a route to fly safely to Yugoslavia, or even to 
Greece. If there were Bulgarian terrain security questions 
already raised, 4X-AKC [the designation for the Israeli air- 
liner] should have been given comprehensible communi- 
cations to lead it to a designated airport with safety for the 
crew, the passengers and the aircraft. There were enough 
of such airports in and around Sofia. The latter, however, 
seems a senseless alternative, for 4X-AKC was obviously 
on the regular corridor from Belgrade to Sofia and there- 
fore, that corridor being open to foreign travel, had no 
security character. Nor, since Bulgaria had then other air 
traffic could any such direct route from Sofia to the Greek 
border have had security character. It was when 4X-AKC 
was on or near that Belgrade corridor that the fighters 
were sent up. The 4X-AKC flight southward thereafter 
was over obviously unsecure terrain being for the most 
part within eye sight of the Yugoslav frontier observers 
covering the Struma River Valley, and the rest of the 
Yugoslav-Bulgarian frontier. 


True, the Bulgarian Government note says: ‘‘Even after 
having been warned, it did not obey but continued to fly 
towards the south in the direction of the Bulgarian-Greek 
frontier.’’ But evidence of the giving of a warning or the 
giving of an alternative is lacking, and it is believed that 
testimony will show that there was no firing across the 
nose, or other firing not endangering the aircraft, that the 
first firing was at the tail of the airplane, starting a fire; 
then into the passengers’ quarters. 
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Indeed, any firing would have been unnecessary since 
the pilots of the fighter planes, as the evidence shows, had 
an opportunity to identify the 4X-AKC from its appear- 
ance and markings, and to report them to the Bulgarian 
ground authorities. The latter, in accordance with the 
present international practice of civilized governments, 
then would take the matter up in appropriate diplomatic 
channels with the Israel Government. Diplomatic inquiry 
then would result in a disclosure whether the overflight 
was accidental, or rendered necessary by supervening cir- 
cumstances, in which case it would be condonable. 


2. In any case, should there have been a security neces- 
sity, which the Bulgarian Government has not claimed 
and cannot claim in this case, to bring the Constellation 
aircraft down to the ground, only reasonable methods for 
doing so could be used. An airfield of proper facilities 
must have been shown to the pilot of the 4X-AKC and the 
fighters must have led him there. Evidence to this effect is 
completely lacking.!!2 


The Israeli Memorial advanced an argument similar to the 
American position. The Memorial noted that, although Bulgaria was 
not a party to the Chicago Convention, the rules established by the 
Convention reflected accepted international practice with which 
Bulgaria must comply.'!* It noted that Israel, by virtue of Article 6 of 
the Chicago Convention, was not entitled to operate its airlines over 
Bulgarian airspace without permission.'!4 They argued that a distinc- 
tion must be made between operating a scheduled airline service 
over another sovereign’s territory and innocently overflying the ter- 
ritory. The latter type of infringement was not uncommon and was, 
at times, unavoidable.'!* The Israeli Memorial argued that, even if 
sovereign airspace had been violated, Bulgaria was still subject to 
the limitations of international law in defending its sovereignty. One 
of these limitations was on the use of force. In arguing that Bulgaria 
had exceeded the acceptable limits on the use of force, the Israelis 
noted: 


The basis of this contention is the rule that when 
measures of force are employed to protect territorial sov- 
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ereignty, whether on land, on sea or in the air, their 
employment is subject to the duty to take into consid- 
eration the elementary obligations of humanity, and not 
to use a degree of force in excess of what is commensurate 
with the reality and the gravity of the threat (if any). In all 
systems of law, including international law, this is the test 
for measuring the degree of violence which may justi- 
fiably be used to protect rights recognized by the law, and 
particularly the degree of violence used when performing 
acts by their very nature dangerous.!!® 


Furthermore, the Israelis maintained that ‘‘the careless opening of 
fire on this aircraft was by its very nature so dangerous an act that a 
basic principle of international law was infringed.’’''’ The Israeli 
Memorial set forth that there were only two options open to the of- 
fended state in time of peace: 


When a State party to the Chicago Convention in time of 
peace encounters instances of an infringement of its air- 
space, such as the intrusion of international scheduled air 
services contrary to Article 6, or intrusion of any aircraft 
into a duly established prohibited area contrary to Article 
9 of the Convention, it normally reacts in one or both of 
two ways. In the first place, if this is physically possible, it 
indicates to the aircraft in the appropriate manner, and 
without causing an undue degree of physical danger to the 
aircraft and its occupants, that it is performing some un- 
authorized act. In taking this action that State may also, 
always exercising due care, require the intruder either to 
bring the intrusion to an end (i.e. to return to its auth- 
orized position, within or without the airspace of the State 
in question), or to submit itself to examination after land- 
ing, at a place, in the territory of the State in question, 
duly, properly and effectively indicated to it in the ap- 
propriate manner. In the second place, and subsequently, 
it may deal with the infringement of its sovereignty by 
making the appropriate demarche through the diplomatic 
channel.!!8 


The Israeli Memorial qualified this statement this statement to the 
extent that ‘‘in normal times there can be no legal justification for 
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haste and inadequate measures after interception of, and for the 
opening of fire on, a foreign civil aircraft, clearly marked as 
such.’"!!9 


In its Memorial, Great Britain categorically rejected the use of 
force against a civil airliner under any circumstances. Citing both the 
Paris and the Chicago Conventions, the British Memorial noted: 


No justification for the use of force against civil aircraft 
on a scheduled flight which enters, without authorization, 
the airspace of another State, can be derived from the 
Convention for the Regulation of Aerial Navigation signed 
at Paris on October 13, 1919, or the Convention on Inter- 
national Civil Aviation, signed at Chicago on December 7, 
1944. Both Conventions provide that Contracting States 
may establish areas in which, for military reasons or in the 
interests of public safety, the entry of aircraft of the other 
Contracting States may be prohibited (Article 3 of the 
Paris Convention and Article 9 of the Chicago 
Convention). Under Article 4 of the Paris Convention, an 
aircraft finding itself above a prohibited area established 
under Article 3 of that Convention must, as soon as it is 
aware of the fact, give the signal of distress provided for 
in paragraph 17 of Annex (D) to the Paris Convention, and 
land as soon as possible outside the prohibited area at one 
of the nearest aerodromes of the State whose territory it 
has entered. Under paragraph (c) of Article 9 of the 
Chicago Convention, each Contracting State, under such 
Regulations as it may prescribe, may require any aircraft 
entering one of the restricted or prohibited areas for the 
establishment of which paragraph (a) of Article 9 provides 
‘“‘to effect a landing as soon as practicable thereafter at 
some designated airport within its territory.’’ The Gov- 
ernment of the United Kingdom submits that, since the 
Conventions on Aerial Navigation do not sanction the use 
of force against aircraft flying above prohibited or re- 
stricted areas, no Contracting State can be in any stronger 
position against civil aircraft on scheduled flights which 
overfly other areas of their territory without permis- 
sion.!2° 
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The British argued that the only time armed force could be used 
against foreign aircraft or ships was in ‘‘the legitimate exercise of 
the right to self defense.’’!2! However, in regard to civil aircraft they 
stated: 


The Government of the United Kingdom submits that 
the shooting down of 4X-AKC on July 27, 1955, by mem- 
bers of the Bulgarian armed forces was wrongful and con- 
trary to international law. In general, the use of armed 
force against foreign ships or aircraft is not justified in in- 
ternational law unless it is used in the legitimate exercise 
of the right of self-defence. This basic principle is re- 
flected in the Charter of the United Nations, under para- 
graph 4 of Article 2 of which all members of the United 
Nations have undertaken to refrain in their international 
relations from the threat or use of force against the ter- 
ritorial integrity or political independence of any State, or 
in any other manner inconsistent with the purposes of the 
United Nations. The Government of the United Kingdom 
submits that there can be no justification in international 
law for the destruction, by a State using armed force, of a 
foreign civil aircraft, clearly identifiable as such, which is 
on a scheduled passenger flight, even if that aircraft 
enters without previous authorization the airspace above 
the territory of that State.!?? 


For the British, the only possible remedy for a violation of terri- 
torial airspace by a civil aircraft was for the overflown state to first 
request redress from the owners of the aircraft and, if unsuccessful, 
pursue the matter through appropriate diplomatic channels. In 
reaching this conclusion, the British relied upon the position as- 
sumed by the Yugoslav government after the downing on August 19, 
1946 of an unarmed American military transport. !2* 


In arriving at their conclusions regarding the international stan- 
dards applicable to aerial intrusions, the three governments ac- 
knowledged that very little law existed in the area of aerial intru- 
sions. The United States Memorial noted: ‘‘It may be said that there 
is no existing treaty or international code in terms prohibits a gov- 
ernment from ordering the killing of innocent passengers in an in- 
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nocent civil transport aircraft that has strayed without prior 
authorization into the territorial airspace of the killing govern- 
ment.”’!24 


In support of their positions, all three nations relied upon the In- 
ternational Court of Justice’s ruling in the Corfu Channel Case.'** In 
Corfu Channel, the government of Albania had mined that portion 
of the Corfu Channel that lay within its territorial waters. The min- 
ing occurred in time of peace and was done without warning any 
other governments of the action. On October 22, 1946, two British 
destroyers were heavily damaged when they struck several mines. !26 
The court held that Albania was under a duty to warn vessels of the 
presence of the mine field located within its territorial waters. This 
obligation arose not out of written agreements, but out of ‘‘certain 
general and well-recognized principles, namely: elementary con- 
siderations of humanity, even more exacting in peace than war; the 
principle of maritime communication; and every State’s obligation 
not to knowingly allow its territory to be used for acts contrary to 
the rights of other States.’’!27 


Based upon Corfu Channel, it was argued that states are under an 
obligation to not use hostile force against the rights of other states, 
particularly in peacetime, and, if they are going to use hostile force, 
they must first give warning. The three parties maintained that Bul- 
garia had violated the first principle and failed to heed the second. 


All three Memorials relied on the maritime principle that, in time 
of distress or out of necessity, a ship may enter the territorial waters 
of another state. Noting that an aircraft off its course is similar to a 
ship off its course at sea, the United States argued that such an air- 
craft should be aided just as a ship is aided. Further, the duty not to 
harm ‘‘straying mariners and ship passengers’’ should be extended 
to aircraft.!?8 The British noted that this right had not been extended 
to aircraft but, by analogy, there is a right of entry for an aircraft in 
distress just as there is for a ship in distress. The British Memorial 
argued that Article 22 of the Paris Convention and Article 25 of the 
Chicago Convention both recognized a duty on the part of the con- 
tracting states to aid an aircraft in distress and implicit within that 
duty was the obligation to treat a civil airliner off course and over 
the territory of another state as an aircraft in distress.'*° 
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In regard to the right to use force against an intruder, the United 
States and British Memorials relied upon an International Arbitra- 
tion Award case, Garcia v. United States.'*° In Garcia, a U.S. Army 
officer on border patrol discovered a group of Mexicans attempting 
to cross the Rio Grande River on a raft in an effort to enter United 
States territory. In violation of existing military regulations, the of- 
ficer fired a warning shot, intending to make them stop. His bullet 
struck and killed a young girl on the raft.'*! The Commission held 
that the officer’s action was a violation of international law: 


In order to consider shooting on the border by armed of- 
ficials of either Government (soldiers, river guards, 
custom guards) justified, a combination of four require- 
ments would seem to be necessary: (a) the act of firing, 
always dangerous in itself, should not be indulged in 
unless the delinquency is sufficiently well stated; (b) it 
should not be indulged in unless the importance of pre- 
venting or repressing the delinquency by firing is in 
reasonable proportion to the danger arising from it to the 
lives of the culprits and other persons in theri neighbour- 
hood; (c) it should not be indulged in whenever other 
practicable ways of preventing or repressing the delin- 
quency might be available; (d) it should be done with suf- 
ficient precaution not to create unnecessary danger, 
unless it be the official’s intention to hit, wound, or kill. In 
no manner the Commission can endorse the conception 
that a use of firearms with distressing results is suf- 
ficiently excused by the fact that there exist prohibitive 
laws, that enforcement of these laws is necessary, and 
that the men who are instructed to enforce them are fur- 
nished with firearms. '!*? 


The rationale of the Garcia case as applied to aerial intrusions is 
that the mere violation of territorial sovereignty does not justify the 
use of extreme force. Force should be used only if the interests 
sought to be protected can justify the threat to human life. Prior to 
force being applied, other alternatives should be considered. Finally, 
if force is used, it must be used in such a way so as to not create un- 
necessary danger, except if it is being employed with the intention 
of killing. 
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The validity of the legal arguments put forth by the United States, 
Britain, and Israel, as with so many other cases involving aerial in- 
trusions, '** were never put to the test. Bulgaria declined to submit to 
the court’s jurisdiction and the cases were ultimately dismissed. 


E. SOVIET ATTACKS ON AMERICAN 
MILITARY AIRCRAFT 


In 1960, there were two aerial intrusions of significance. Both in- 
volved military aircraft. The first incident occurred on May 1, 1960, 
when the Soviet Union shot down an American U-2 reconnaissance 
aircraft flying over the Soviet Union on an intelligence mission.'*4 
The U-2 was shot down without warning deep within Soviet ter- 
ritory at an altitude of 60,000-68,000 feet. The United States did not 
protest the attack or the conviction and imprisonment of the pilot, 
Francis Gary Powers.'** The lack of American protest indicated that 
the United States accepted the proposition that intentional intru- 
sions by military aircraft could be countered with the use of force. 
Further, the overflown state was not required to give a warning or 
request the intruder to land before resorting to the use of force when 
the intrusion is intentional and for hostile or intelligence purposes. 


The second incident occurred on July 1, 1960, when a United 
States Air Force RB-47 was shot down by Soviet aircraft. As with 
most of the incidents involving military aircraft, the Soviet Union 
alleged that the aircraft intruded into Soviet airspace, was ordered 
to land, and opened fire first before Soviet fighters shot it down. The 
United States refuted the Soviet claim, stating that the RB-47 was 
outside Soviet territorial airspace at the time of the attack.'** 


Little of value can be drawn from the incident due to the factual 
dispute. The RB-47 incident is important, however, in light of the 
pronouncements made by Soviet representatives which clearly de- 
fined the Soviet position on the treatment of aerial intruders. During 
the United Nations Security Council debate on the RB-47 attack, a 
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Soviet representative sated: ‘“The Soviet Government is known to 
have given the order to its armed forces to shoot down American 
military aircraft, and any other aircraft, forthwith in the event their 
violation of the airspace of the Soviet Union. . . .’’!*” From this, it is 
clear that the Soviet Union will meet all aerial intruders with force. 


F. ISRAELI ATTACK ON A 
LIBYAN AIRLINER 


The next major incident involving an aerial intrusion occurred on 
February 21, 1973, when Israeli fighters shot down a Libyan airliner 
over the Israeli-occupied Sinai Peninsula about 12 miles from the 
Suez Canal. Following the attack, the airliner crash landed and 
burned, killing 106 people.'** 


The Israelis argued that the Libyan aircraft had entered Israeli air- 
space in the occupied Sinai and flew over a number of sensitive 
military installations and a key airfield.'*® The aircraft was more 
than 100 miles off of its course.'*° The Israeli fighters had ap- 
proached the airliner and instructed it to land. One of the fighter 
pilots stated that he had three times indicated by hand signals to the 
airline pilot that he should land. The airline pilot responded with a 


gesture indicating that he was flying on and would not land. Fol- 
lowing this exchange, the fighters again signalled by dipping their 
wings, but were ignored. At this point, the Israeli fighters 
attacked. '*! 


According to the Libyan co-pilot, they were aware of what the 
Israeli fighters wanted them to land but, because of the poor rela- 
tions between Israel and Libya, they decided not to comply.'42 Con- 
trary to the co-pilot’s statement, the Libyans maintained that the 
Israelis attacked without warning. The inflight recorded indicated 
that the pilot believed he was in Egypt and that the interceptors 
were Egyptian.'** They attributed the aircraft being off course to in- 
strument failure.'** 
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The Israeli government justified its action based upon security con- 
siderations and the airliner’s refusal to follow orders to land. 
According to Major General Mordochai Hod, Chief of Staff of the 
Israeli Air Force, ‘‘the more the pilot objected and tried to get away, 
the more suspicious he became.’’'*© He further stated that the 
Israelis feared that the airliner may have been on a spy mission over 
Israel’s secret air base at Bir Gafgfa.'** The Israelis maintained that 
their attack was designed to cripple the aircraft so as to force it to 
land; they did not intend to destroy it. The Israeli government later 
announced that it would compensate the victims out of humanitar- 
ian concerns, but not based upon any implications of guilt.'47 


The Israeli government's justification for its action was in keeping 
with the position it had advanced concerning the Bulgarian aerial in- 
cident in 1955; the Israeli argument for downing the Libyan jet was 
based upon the security exception. The situation in the Sinai was 
anything but normal. Relations between Egypt, Libya, and Israel 
were tense and the threat of war was ever-present. With hostile 
neighbors on all of her borders, Israel was deeply concerned about 
its security. The actions of the Libyan jet were viewed as hostile and 
a threat to the security of Israeli military forces in the Sinai.'**® Based 
upon past actions of the Libyan government, it would not have been 
inconceivable that a civilian airliner would be used for intelligence- 
gathering or other hostile activity. 


In spite of Israel’s arguments and the tense situation in the oc- 
cupied Sinai, world reaction to the Israeli attack was one of con- 
demnation. Many nations, including the Soviet Union, condemned 
Israel.'4° The United States, which had advanced the security excep- 
tion in its arguments during the Bulgarian incident, did not support 
Israel’s justification for the attack.'°° When the International Civil 
Aviation Organization considered the Israeli action,'®' the United 
States joined in the resolution condemning Israel.'®? Even though the 
American delegation had attempted to change the text of the reso- 
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lution from “condemnation” of the Israeli action to ‘‘deploring”’ the 
Israeli action, the United States clearly rejected Israel's claim for a 
security exception.!™ It was apparent that, if a security exception 
existed, the standard would be extremely high. 


G. SOVIET ATTACK ON A 
KOREAN AIRLINER—1978 


Deadly military force was again applied to a civil airliner on April 
20, 1978, when a Korean Air Lines Boeing 707 was forced to land by 
Soviet fighters after intruding into Soviet airspace. The Korean 
airliner was flying from Paris to Seoul, by a polar route, with a 
refueling stop in Anchorage, Alaska.'*4 


According to Soviet reports, the airliner entered Soviet airspace 
northeast of Murmansk.'® It then flew over the Kola Peninsula, a 
sensitive Soviet military area. The port of Murmansk and the sub- 
marine base at Slveromorsk were in the overflown area.'** After the 
airliner refused to follow the Soviet fighters, the fighters opened fire 
to force it down. Two passengers were killed and eleven wounded 
before the airliner made a forced landing on a frozen lake.'*’ 


The official Soviet investigation concluded that the airliner had 
failed ‘‘to abide by the international rules of flight’’ and had refused 
to follow the interceptors to an airfield for the purpose of landing. 
The pilot and navigator pleaded guilty to violating Soviet airspace 
and the international rules of flying. They said that they had under- 
stood the orders of the Soviet interceptors, but had declined to obey 
them. Criminal charges were not brought against them after they ap- 
pealed to the Presidium of the Supreme Soviet.'®* 


Passengers on board the airliner disputed the Soviet claims. Ac- 
cording to their statements, the fighters followed the airliner for 
only about fifteen minutes before opening fire. They observed no 
signalling by Soviet aircraft, nor did they observe any warning shots 
being fired.'** 
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The Republic of Korea, which did not have diplomatic relations 
with the Soviet Union, did not protest the Soviet action. In fact, they 
expressed their gratitude for the release of the passengers and re- 
quested the release of the pilot and navigator. The only explanation 
offered by South Korea was the navigator’s assertion that there was 
a defect in the directional gyro which had caused the plane to fly off 
course. '® 


Contrary to the admissions made by the crew while they were in 
Soviet custody, the Korean pilot gave a different version of the facts 
when interviewed following the KAL-007 incident. In an interview 
with the New York Times, he stated that he saw the Soviet fighter 
only once before it fired and that it was off to his right and behind 
him. He believed this to be strange, as international guidelines called 
for an interceptor to fly to the left and front of an intruder to enable 
the intruder pilot, who sits on the left, to see them. He further 
related that, when his co-pilot told him that he saw a fighter with 
Soviet markings, he slowed his airspeed and began blinking his land- 
ing lights to indicate to the interceptor that he was willing to follow 
his directions. He also tried to establish radio contact, but was un- 
successful. It was at this point that the Soviet fighter fired a missile 
that blew away nearly fifteen feet of one of the wings.'*' The 
remarkable difference between his statement at the time of the inci- 
dent and his statement some five years later can perhaps be explain- 
ed by the fact that his first statement was made while he was in the 
custody of Soviet officials facing criminal charges for a violation of 
Soviet airspace. 


IV. STATUS OF INTERNATIONAL LAW 
REGARDING AERIAL INTRUSIONS 


A. CUSTOMARY LAW BASED UPON 
INCIDENTS OF AERIAL INTRUSIONS 


Based upon the foregoing aerial incidents and the responses to 
these incidents, it is apparent that civil and military aircraft are 
treated differently by custom and by necessity. In the case of 
military aircraft, there is a much lower threshold in terms of the use 
of force. The unprotested U-2 incident in 1960 supports the propo- 
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sition that force may be applied without warning against a military 
aircraft that has intruded into the territory of another state on a 
definite and deliberate military mission. 


The use of force becomes questionable, but is still an option, when 
it appears that a military aircraft is in distress or that the intrusion is 
unintentional. In such instances, the appropriate response would be 
either to order the aircraft to leave the territorial airspace or order it 
to land at a designated airfield within the overflown state. It is only 
when the aircraft refuses to obey instructions or takes some form of 
hostile action that the use of force is permissible. Customary practice 
and, by anaology, the treatment of belligerent intruders by neutrals 
in time of war supports this approach. However, based upon the 
Garcia case,'® it may be argued that the amount of force used must 
be in proportion to the threatened danger. 


An exception to this practice exists for military transport aircraft. 
This exception, as established by the aerial incidents involving Yugo- 
slav fighters and unarmed American military transport aircraft, does 
not permit the use of force against unarmed military transports 
which do not manifest any hostile intent. If a military transport ig- 
nores signals to land and attempts to escape, the remedy would be to 
make the necessary protests through diplomatic channels and not to 
shoot down the intruder. 


The reason for a difference in treatment between civil and military 
aircraft as well as the lesser threshold for the use of force is obvious. 
Every state has the right and the obligation to protect itself and its 
people from hostile action, to include intelligence gathering activity. 
Given today’s technology, a single aircraft can carry highly sophis- 
ticated intelligence and weapons systems that are capable of doing 
great damage to the security of another state. 


In the case of civil aerial intruders, the use of force is almost uni- 
versally condemned except under the most extreme circumstances. 
In those instances where force has been used against civil aircraft, it 
has always been justified by the overflown state as a last resort 
following attempts to compel the intruder to leave the territorial air- 
space or to land. Whether true or not, the Soviet Union has claimed 
this justification each time it has attacked a civil airliner. The only 
instance where the failure to leave or land following a warning by 
the interceptors was not claimed was the attack by the People’s 
Republic of China on the British Cathay Pacific airliner. The Chinese 
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claimed instead that they believed the intruder was a Nationalist 
Chinese warplane on a mission of aggression.'® If this were true, it 
would have justified their action. From these incidents, it may be 
concluded that, with civil aerial intruders, there is no per se right to 
use force based upon the mere violation of territorial airspace, 
regardless of whether the intrusion was intentional or unintentional. 


Although overflown states have sought to justify attacks on civil 
airliners on the basis of a failure to follow instructions from inter- 
ceptors or because of an attempt to escape, this rationale has never 
been accepted by the world community as justifying the use of force. 
Bulgaria, Yugoslavia, Israel, and Soviet Union have all used this 
justification, but, in each case, it has been rejected by the majority of 
nations as unacceptable. 


In their Memorial concerning the Bulgarian incident, the British 
categorically rejected the use of force against civil aircraft under any 
circumstances. They reasoned that, as Article 9 of the Chicago Con- 
vention did not provide for the use of force against aircraft that flew 
over restricted areas, it must be taken to mean that the use of force 
is forbidden.'** This is a strong analogy but in fact, neither the 
Chicago Convention or its predecessor, the Paris Convention, spe- 
cifically prohibit the use of force against civil aircraft. 


In their Memorials in the Bulgarian incident, the United States and 
Israel claimed that, in certain circumstances, the use of force might 
be justified if there was an overriding security interest at stake. 
Based upon international practice and opinion, the security interest 
involved must be more than the mere flight of an intruder over pro- 
hibited or restricted areas. In Israel’s attack on the Libyan airliner, 
the Israelis claimed that the airliner overflew a secret air base and 
other sensitive areas. In addition, Libya, while not at war with 
Israel, was openly supporting hostile activity against Israel and had 
continually called for the destruction of Israel. Even under these cir- 
cumstances, the ICAO, as well as world opinion, rejected Israel's 
claim and condemned her action. The United States, which put for- 
ward the security exception, has never exercised it as an option not- 
withstanding that civil aircraft of the Soviet Union have on numer- 
ous occasions overflown sensitive military facilities in the United 
States.'®5 Based upon established precedent, the security interest at 
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stake must be of extreme importance before hostile force can be 
used. It is even questionable whether it would be accepted at all as a 
justification for the use of force against a civil intruder. 


Even if there was a case in which a security interest was so over- 
whelming as to justify the use of force, the rationale of the Corfu 
Channel'® and Garcia'®’ cases would require that a warning be 
given prior to the use of force and that the loss of life as a result of 
any force be weighed against the security interest involved. The re- 
quirement of proportionality must be satisfied before the use of 
force against a civil intruder can be justified. In peacetime, this 
would be an extremely difficult requirement to meet. It is doubtful 
that the damage to a nation’s security interest arising out of the 
overflight of a sensitive area would outweigh the loss of life as- 
sociated with an attack on a civil airliner. 


B. APPLICATION OF THE CHICAGO 
CONVENTION 


Although as previously stated, the Chicago Convention does not 
specifically rule out the use of force against civil aircraft. Annex 2 to 
the Chicago Convention'® makes a strong case against the use of 
force against civil aerial intruders. The rules regarding interception 
of civil aircraft provide: 


2.1 Interception of civil aircraft should be avoided and 
should be undertaken only as a last resort. If undertaken, 
the interception should be limited to determining the 
identity of the aircraft and providing any navigational 
guidance necessary for the safe conduct of the flight. 


2.2 To eliminate or reduce the need for interception of 
civil aircraft, all possible efforts should be made by inter- 
cept control units to secure identification of any aircraft 
which may be a civil aircraft, and to issue any necessary 
instructions or advice to such aircraft, through the appro- 
priate air traffic services units. To this end, it is essential 
that means of rapid and reliable communications between 
intercept control units and air traffic services units be 
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established and that agreements be formulated concern- 
ing exchanges of information between such units on the 
movements of civil aircraft, in accordance with the pro- 
visions of Annex 11.!* 


7.1 Intercepting aircraft should refrain from the use of 
weapons in all cases of interception of civil aircraft.'7° 


Although the prohibitive language in regard to the use of force is 
qualified by the word ‘‘should,’’ thereby allowing for an argument 
that the use of force is still an option, the general theme of Annex 2 
is that interception should only be utilized in rare instances and with 
the safety of the civil intruder as the prime consideration.'”! 


Based upon customary international law as established by the 
previously discussed incidents, the analogies that can be drawn from 
the Corfu Channel and Garcia cases, the Chicago Convention, and 
Annex 2 to the Chicago Convention, the use of force against civil air- 
craft is not justified. The only exception that has been recognized is 
if there is a vital security interest at stake. Considering the reaction 
to the Israeli downing of a Libyan jet, the threshold for a valid 
security interest is extremely high. Thus far, no nation that has shot 
down a civil airliner has successfully used the security exception as a 
justification. 


C. LEGAL STATUS OF THE SOVIET 
ATTACK ON KAL-007 


The weight of international legal authority does not support the 
Soviet attack on KAL-007. KAL-007 did violate Soviet territorial air- 
space in violation of Soviet law and Article 6 of the Chicago Con- 
vention.'”? It committed no other violations. This mere violation of 
Soviet territorial airspace alone could not justify the use of force 
against KAL-007. 


As part of their justification for the attack on KAL-007, the Soviets 
attempted to invoke the security interest exception by claiming that 
KAL-007 had overflown sensitive military areas of the Soviet 
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Union.'** This justification must fail. The Soviets offered no credible 
evidence that the airliner was engaging in aerial spying or carrying 
out any type of hostile mission. Their claim that the airliner delayed 
its departure in order to coordinate with a United States spy satellite 
was rejected by the ICAO Fact Finding Investigation.'™* Their alle- 
gation that the airliner was flying a joint mission with one of the 
American RC-135 reconnaissance aircraft, which routinely operate 
in the area, is also unsupported by the evidence.'” At the time of the 
incident, the Soviet Union was at peace and there was no hostile ac- 
tion taking place in the area. The security interest exception, as 
demonstrated by the Libyan airliner incident, envisions more than 
the mere overflight of a military sensitive area. The Soviet security 
interest pales when compared to the Israeli security interest invoked 
in the destruction of the Libyan airliner. 


The Soviet explanation of the facts surrounding the destruction of 
KAL-007 is also weak. Given the inconsistencies between Soviet 
statements and the evidence provided by the radio interceptions, 
their claims that they attempted to make contact with KAL-007 are 
probably no more than fabrications. Their explanation and justi- 
fication for the attack was a carbon copy of almost every other inci- 
dent in which their interceptors have attacked an aerial intruder. 


D. THE SOVIET EXCEPTION 


Based upon the KAL-007 incident and other attacks on aerial in- 
truders by the Soviet Union, it is submitted that, apart from the ac- 
cepted international practice regarding civil and military intruders, 
there is the separate and distinct Soviet practice. Beginning with the 
Paris Convention, the Soviets have opposed any attempt by inter- 
national agreement to regulate aerial navigation. The current Law 
on the State Frontier states that: ‘“The whole territory of the USSR 
except the airways, State border entry gates, terminal areas, aero- 
drome takeoff and landing zones listing in AIP [Airman’s Informa- 
tion Publication], USSR, shall be considered prohibited for foreign 
aircraft, if it is not specified otherwise.’’'” In her speech before the 
United Nations Security Council, U.S. Ambassador Jeane Kirk- 
patrick noted that a Soviet newscast stated that the Soviet Union 
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‘like any self-respecting state, [they] are doing no more than looking 
after [their] sovereignty which [they] shall permit no one to 
violate.’"!77 


The Soviet view on the sovereignty of their airspace is in accord 
with the majority of nations; however, their treatment of aerial in- 
truders is not. The accepted international practice is to treat an 
aerial intrusion by a civil aircraft as a diplomatic incident, unless 
there is found to be a legitimate security interest involved which 
would justify the use of hostile force. By their actions, the Soviets 
have demonstrated that they do not adhere to this standard in their 
treatment of aerial intruders. In light of past Soviet actions, the 
KAL-007 incident should not have come as a surprise. Since 1919, 
the Soviets have put the world on notice that their airspace is in- 
violate. The Soviet Union’s record on aerial intrusions make clear 
that they will not tolerate violations of their aerial sovereignty. 
Aerial intruders, civil or military, who either deliberately or unin- 
tentionally intrude into Soviet airspace will be intercepted and 
ordered to land. If they ignore the interception, either intentionally 
or unintentionally, they will be shot down regardless of the poten- 
tional loss of life involved. The Soviet position was best explained by 
Dimitri Simes of the Carnegie Endowment for International Peace. 
Mr. Simes stated: ‘“Their image of the Korean plane is different from 
ours; for us, it is a tragedy of 269 innocent people. Their emphasis is 
not on what they did to the plane but, on what the plane did to their 
airspace.’’!78 


V. AMENDMENT OF THE CHICAGO 
CONVENTION 


The problem of civil aerial intrusions was addressed on April 24, 
1984, when the International Civil Aviation Organization held an Ex- 
traordinary Session of the Assembly to consider an amendment to 
the Chicago Convention dealing specifically with civil aerial intru- 
sions. Prior to adjournment on May 10, 1984, the ICAO Assembly 
unanimously approved an amendment to the Chicago Convention 
which provided for a specific prohibition on the use of weapons 
against civil aircraft. This was the first major amendment to the 
Chicago Convention since it was signed in 1954. It will become effec- 
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tive once two-thirds, 102, of ICAO’s 152 contracting states approve 
the amendment.'!”® The amendment will become a new Article 3 bis 
and provides: 


(b) The contracting States recognize that every State 
must refrain from resorting to the use of weapons against 
civil aircraft in flight and that, in case of interception, the 
lives of persons on board and the safety of aircraft must 
not be endangered. This provision should not be inter- 
preted as modifying in any way the rights and obligations 
of States set forth in the Charter of the United Nations. 


(b) The contracting States recognize that every State, in 
the exercise of its sovereignty, is entitled to require the 
landing at some designated airport of a civil aircraft flying 
above its territory without authority or if there are rea- 
sonable grounds to conclude that it is being used for any 
purpose inconsistent with the aims of this Convention; it 
may also give such aircraft any other instructions to put 
an end to such violations. For this purpose, the contract- 
ing States may resort to any appropriate means consistent 
with relevant rules of international law, including the 
relevant provisions of this Convention, specifically para- 
graph (a) of this Article. Each contracting State agrees to 
publish its regulations in force regarding the interception 
of civil aircraft. 


(c) Every civil aircraft shall comply with an order given 
in conformity with paragraph (b) of this Article. To this 
end each contracting State shall establish all necessary 
provisions in its national laws or regulations to make such 
compliance mandatory for any civil aircraft registered in 
that State or operated by an operator who has his prin- 
cipal place of business or permanent residence in that 
State. Each contracting State shall make any violation of 
such applicable laws or regulations punishable by severe 
penalties and shall submit the case to its competent 
authorities in accordance with its laws or regulations. 


(d) Each contracting State shall take appropriate 
measures to prohibit the deliberate use of any civil air- 
craft registered in that State or operated by an operator 
who has his principal place of business or permanent resi- 
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dence in that State for any purpose inconsistent with the 
aims of this Convention. This provision shall not affect 
paragraph (a) or derogate from paragraphs (b) and (c) of 
this Article.'*" 


The need for the amendment of the Chicago Convention was best 
expressed by Dr. Assad Kotaite, the President of the 25th Session 
(Extraordinary) of the Assembly, in his opening remarks to the As- 
sembly: 


There may be some who believe that the prohibitions of 
use of force against civil aircraft is already a firm part of 
general international law and there is no need to codify 
that provision in the body of the Convention. 

.... However, the international community believes that 
only written law can remove the uncertainties of the 
other prime source, customary law; it fills existing gaps in 
the law and gives precision to abstract general principles, 
the practical applications of which have not been previ- 
ously settled. 

...A written rule is far superior to general principles 
recognized as customary law because frequently the very 
existence of a customary law or its exact scope and con- 
tent may remain subject to challenge.!*! 


The opening statements by many of the assembly delegates under- 
scored the opinion expressed by Dr. Kotaite that an amendment to 
the Convention was necessary in order to end the doubt over the 
treatment of aerial intruders. A number of the delegates expressed 
the belief that the prohibition against the use of force when inter- 
cepting civil aerial intruders was a firmly established principle in in- 
ternational law.'*? For example, France argued that the use of force 
is normally prohibited by general international law.'** Great Britain 
adopted a position similar to that advanced in the British Memorial 
concerning the Bulgarian incident. The British delegates admitted 
that, under current international law, force could only be used in 
those exceptional circumstances involving self-defense.'** The op- 





‘Protocol Relating to an Amendment to the Convention on International Civil 
Aviation ICAO Doc. 9436 (10 May 1984). 

18138 ICAO Bull., June 1984, at 13. 

'82/d. at 14-28. Those nations that held this position included Australia, Austria, 
Canada, Japan, Netherlands, New Zealand, Pakistan, Republic of Korea, Switzerland, 
and the United States. 

'*3Jd. at 18. 

‘47d. at 25. 





MILITARY LAW REVIEW [Vol. 107 


posite end of the spectrum regarding the current state of inter- 
national law on aerial intrusion was expressed by the representative 
of the German Democratic Republic who appeared in an observer 
Status: 

Anyone who willfully crosses the border of another state 

on land or in the air is, ipso factor, committing an illegal 

act. An essential and unshakable element of state sover- 

eignty recognized by Article 1 of the Chicago Convention 

is the right of a State to terminate an illegal intrusion into 

its airspace and take appropriate measures in this 

regard. !85 


The Soviet Union and its allies took the position at the outset of the 
Assembly that the Chicago Convention did not require amend- 
ment.'*° They maintained that the existing body of international 
law, including the Chicago Convention and the UN Charter, con- 
tained adequate safeguards for the safety of civil aviation. The 
thrust of the Soviet concern was expressed by the Soviet Deputy 
Minister of Civil Aviation, M.A. Timofeyev, in his opening remarks 
to the assembly: 


The problems of protecting of sovereignty from incursions 
by foreign aircraft and preventing the illegal use of civil 
aviation are of serious concern to all countries. Incessant 
violations of this sort create the atmosphere of mistrust 
and tension in interstate relations and cause a real danger 
to flight safety and human life. The current Assembly Ses- 
sion should set itself the goal of finding additional means 
to raise the level of international flight safety and prevent 
the violation of state sovereignty by civil aircraft as well 
as to prevent the illegal use of civil aircraft.'*7 


It was based upon this philosophy that, prior to the convening of 
the Assembly, the Soviet Union advanced its proposal for dealing 
with civil aerial intrusion. The Soviets proposed that the preamble 
and Article 4 of the Chicago Convention be expanded.'** Article 4 
provides: ‘‘Each contracting state agrees not to use civil aviation for 
any purpose inconsistent with the aims of the convention.’’'*® This 





'85Jd. at 27. 

*8Jd. at 14-28. Those nations that held this position included Bulgaria, Cuba, 
Czechoslavakia, Democratic Yemen, Hungary, Poland, Syrian Arab Republic, Soviet 
Union, and Vietnam. 

'87/d. at 25. 

88Dep't St. Buli., Oct. 1983, at 1, 17. 

'®°Chicago Convention 1944, Art. 4. 
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proposal addresses only intrusions by civil aircraft the purpose of 
which is to gather intelligence or to conduct other hostile activity. It 
ignores the fact that most civil aerial intrusions are unintentionally 
caused by distress, pilot error, or equipment malfunction. Most im- 
portantly, it fails to deal with the vital issue of how an aerial in- 
truder is to be treated by the overflown state. The Soviet proposal 
was merely another expression of their fanatic concern over the 
sanctity of their borders. The proposal complements the Soviet posi- 
tion that KAL-007 was on an intelligence gathering mission and not 
merely off-course 


As finally drafted, Article 3 bis met the major concerns of the na- 
tions represented at the Assembly. Paragraph 3 bis (a) clearly pro- 
hibits the use of force against civil aerial intruders. In addition to 
prohibiting the use of weapons against civil aircraft, it provides that 
the lives of the passengers and the safety of the aircraft must not be 
endangered. This would prohibit aerial maneuvers by interceptors 
designed to force an aircraft down which at the same time endangers 
the safety of the intruder aircraft. The only situation where force 
could be used against an aerial intruder would be in circumstances 
involving self-defense as defined by Article 51 of the United Nations 
Charter.'® As civil airliners have rarely been used to carry out 
armed attack as defined in Article 51, this would virtually eliminate 
the possibility of armed force being used against the civil intruder. 
Paragraph 3 bis (a) would clearly rule out the use of force in those 
situations where an intruder merely flies over a highly sensitive area 
without manifesting any intent to conduct an armed attack. While it 
may be argued that this proposal will lead to civil aircraft engaging in 
intentional intrusions for the purpose of conducting intelligence- 
gathering activity, this is unlikely to occur with such frequency so as 
to pose a problem. Given the sophistication of today’s intelligence- 
gathering satellites, the same sort of result may be achieved at less 
risk to human life and political reputation. 


Paragraph 3 bis (b) of the proposed amendment will give the over- 
flown sovereign the right to require landing upon a violation of its 
aerial sovereignty. Present terms of the Chicago Convention allow 
for the overflown state to require a landing only when the intruder 
overflies a restricted or prohibited area.'*! As most states have desig- 
nated only a small portion of their airspace as restricted or pro- 
hibited, except for the Soviet Union which has restricted or pro- 





‘UN. Charter, Art. 51. 
'*IChicago Convention 1944, Art. 9. 
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hibited nearly all of its airspace, this portion of the proposal will 
greatly expand the amount of control a state may exercise against an 
intruder under the terms of the Chicago Convention. In practice, it 
will probably change very little as most states respond to all forms of 
aerial intrusion regardless of whether or not a restricted area is over- 
flown. 


Paragraph 3 bis (c) of the proposed amendment would add further 
force to paragraph 3 bis (b) by making it a requirement of the in- 
truder’s national law to comply with the demand of an interceptor of 
the overflown state. The additional force of an intruder’s national 
law requiring him to land if intercepted would remove any discre- 
tion or doubt on the part of the pilot to do otherwise. This in turn 
would reduce the possibility of force being used so long as proper in- 
terception procedures were utilized. 


The final paragraph, 3 bis (d), addresses the concern set forth by 
the Soviet Union. It requires member states to take steps to prohibit 
aircraft operated under their registry or by an operator who has his 
principal place of business or permanent residence in that state from 
engaging in any activity that is inconsistent with the purposes of the 
Chicago Convention. This portion of the proposed amendment 
emphasizes the principle that civil aircraft should be operated for 
peaceful purposes and not for military purposes or intelligence- 
gathering purposes. The proposal goes to the heart of the Soviet posi- 
tion that KAL-007 was on an intelligence gathering mission for the 
United States. Ironically, it has been the Soviet Union and not the 
Western Nations that has used civil aviation for such purposes in the 
past.'*? Their use of civil aviation in this fashion may in some 
respects contribute to their suspicions concerning KAL-007 and their 
obsession with aerial security. 


In conjunction with the proposed amendment, the ICAO Air Navi- 
gation Commission has recommended a number of amendments to 
the Annexes to the Chicago Convention relevant to the interception 
of aerial intruders. The proposals include the routine exchange of 
flight plan information between adjacent air traffic control 
authorities and the maintenance of communication between adja- 
cent air traffic control authorities to better facilitate reporting of 
positions in sensitive areas and to aid in the identification of civil air- 
craft in order to dispense with the need for an interception. The 
Commission further recommended that all intercept control units, 





1#21CAO News Release (P10 24/83). 
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interceptor aircraft, and civil aircraft be equipped to communicate 
on the aeronautical emergency frequency of 121.5 MHz.'* 


It is expected that Article 3 bis will be adopted by the contracting 
states to the Chicago Convention. It is less certain whether the 
amendment will prevent another KAL-007 incident. Article 3 bis 
clearly settles the issue concerning the use of force; there can be no 
doubt that force can be used in only the most extreme circum- 
stances. Incidents such as KAL-007 will become as they should, dip- 
lomatic incidents with diplomatic and economic consequences. This 
is the most positive step that has been taken since the advent of 
flight concerning the treatment of aerial intruders. For the first 
time, there is clearly written standard to which the nations of the 
world will be asked to adopt as their standard of practice. As was 
said by the Italian delegate to the Convention, Dr. A. Sciolla- 
Lagrange: ‘‘Words fly away but what is written remains forever.’’'™ 
Article 3 bis may provide the fulfillment of President Franklin D. 
Roosevelt’s words on the eve of the 1944 Chicago Convention: 


We are engaged in a great attempt to build enduring insti- 
tutions of peace. These peace settlements cannot be en- 
dangered by petty considerations or weakened by ground- 
less fears. Rather, with full recognition of the sovereignty 
and judicial equality of all nations, let us work together so 
that the air may be used by humanity, to serve humani- 
ty.195 





193]d. 
‘ICAO Bull. supra note 177, at 21. 
‘Wagner, supra note 66, at 93. 
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By Order of the Secretary of the Army: 


JOHN A. WICKHAM, JR. 
General, United States Army 
Chief of Staff 


Official: 
ROBERT M. JOYCE 


Major General, United States Army 
The Adjutant General 








